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UTAH LIMITED LIABILITY COMPANY ACT

48-2b-113

48-2b-110. Liability for acting without authority.
All persons who assume to act as a limited liability company without authority granted by the division to do so are jointly and severally liable for all
debts and liabilities so incurred.
History: C. 1953, 48-2b-l 10, enacted by L.
1991, ch. 258, §11.

48-2b-lll.

Effective Dates. — Laws 1991, ch. 258,
§ 58 makes the act effective on July 1, 1991.

Professional relationship — Personal liability.

(1) This chapter does not alter any law applicable to the relationship between a person rendering professional services and a person receiving those
services, including liability arising out of those professional services.
(2) All persons rendering professional services shall remain personally liable for any results of that person's acts or omissions. No member, manager, or
employee of a limited liability company is personally liable for the acts or
omissions of any other member, manager, or employee of the limited liability
company.
History: C. 1953, 48-2b-ill, enacted by L.
1991, ch. 258, $ 12.

Effective Dates. — Laws 1991, ch. 258,
§ 58 makes the act effective on July 1, 1991.

48-2b-112. Member as a party to proceedings.
A member of a limited liability company is not a proper party to proceedings by or against a limited liability company, except when the object is to
enforce a members right against, or liability to, the limited liability company.
History: C. 195:J. 48-2b-112, enacted by L.
1991, ch. 258. $ 13.

Effective Dates. — Laws 1991. ch. 258,
§ 58 makes the act effective on July 1. 1991.

48-2b-113. Service of process, notice, or demand.
(1) Process against a limited liability company may be served:
(a) in accordance with Title L6 as if the company were a corporation; or
(b) upon the registered agent at the business address of the registered
agent.
(2) Any notice to or demand on a company organized under this chapter
ttay be made:
(a) by delivery to:
(i) a manager of the company if management is vested in a manager; or
(ii) any member if management is vested in the members; or
(b) by writing, which shall be mailed to the registered office of the
company in this state or to another address in this state that is the
principal office of the company.
w This section does not limit or affect the right to serve, in any other
t H^ 61 * P e r m * t t e d by law, any process, notice, or demand required or permit(A
^ a w t o ^ e s e r v e t * l l P o n a limited liability company.
W (a) If a limited liability company fails to appoint or maintain a registered agent in this state, or if its registered agent cannot with reasonable
83

48-2b-121

PARTNERSHIP

division within 30 days from the date the nonconforming report was mailed to
the limited liability company.
History: C. 1953, 48-2b-120, enacted by L.
1991, ch. 258, § 21.

Effective Dates. — Laws 1991, ch. 258,
§ 58 makes the act effective on July 1, 1991.

48-2b-121. When amendments required.
(1) The articles of organization of a limited liability company shall be
amended when:
(a) there is a change in the name of the limited liability company;
(b) there is a change in the character of the business of the limited
liability company specified in the articles of organization;
(c) there is a false or erroneous statement in the articles of organization;
(d) there is a change in the time, as stated in the articles of organization, for the dissolution of the limited liability company;
(e) there is a change in the names and street addresses of the managers
of the limited liability company or, if the limited liability company is
managed by its members, the names and street addresses of the members;
(f) the members determine to fix a time, not previously specified in the
articles of organization, for the dissolution of the limited liability company; or
(g) the members desire to make a change in any other statement in the
articles of organization in order for the articles to accurately represent
the agreement among them.
(2) Each limited liability company shall file with the division a copy of any
amendment to the articles within 60 clays after the adoption of the amendment.
History: C. 1953, 48-2b-121, enacted by L.
1991, ch! 258, § 22; 1992, ch. 168, § 7.
Amendment Notes. — The 1992 amendment, effective April 27, 1992. designated the
formerly undesignated introductory language
as Subsection (1); redesignated former Suhs<»c-

tions (1) through (7) as Subsections (i)(a)
through (iHtf); added Subsection (2); and made
a punctuation change in Subsection (l)(e).
Effective Dates. — Laws 1991, ch. 258,
§ 53 makes the act effective on July 1, 1991.

48-2b-122. Additional members.
After the filing of a limited liability company's original articles of organization, additional members may be admitted as provided in the operating agreement or, if the operating agreement does not provide for the admission of
additional members, with the written consent of all members, except that,
notwithstanding any provision in the operating agreement, no additional
member may be admitted without the written consent of the members entitled
to receive a majority of the profits of the company.
History: C. 1953, 48-2b-122, enacted by L.
1991, ch. 258, § 23.

Effective Dates. — Laws 1991, ch. 258,
§ 58 makes the act effective on July 1, 1991.
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48-2b-125

48-2b-123. Registered agent,
(1) (a) Each domestic limited liability company and each foreign limited
liability company authorized to do business in this state shall continuously maintain an agent in this state for service of process on the limited
liability company
(b) The street address of the registered agent shall be the same as the
registered office of the limited liability company
(2) (a) The agent shall be a person residing or authorized to do business in
this state.
(b) A limited liability company may not serve as its own registered
agent.
(3) Failure to maintain a registered agent or registered office in this state
shall be grounds for involuntary dissolution of the limited liability company by
the division under Section 48-2b-142.
(4) The registered agent of a limited liability company may resign by filing
an original and one copy of a signed written notice of resignation with the
division. The division shall then mail a copy of the notice of resignation to the
registered office of the limited liability company at the street address set forth
in the limited liability company's articles of organization. The appointment of
the registered agent ends 30 days after the division receives notice of the
resignation.
History: C. 1953, 48-2b-l2,'J, enacted by L.
1991, ch. 258, § 24; 1996, ch. 17«, $ 10.
A m e n d m e n t Notes. — The 1996 amendment, effective April 29, 199H, designated Subsection (IKa) and added "domestic" and "and
each foreign limited liability company authorized to do business in this state"; added Subsection UHb); in Subsection <2)(a), added the (a)

48-2b-125-

designation, substituted "a person'' for "an individual," added "or authorized to do business,"
and deleted *'a domestic corporation, a foreign
corporation authorized to do business in this
state, or any member of the limited liability
company" from the end; added Subsection
i2)(b); added "or registered otFice" in Subsection
i3); and made stylistic changes.

Management.

(1) (a) The management of the limited liability company, unless otherwise
provided in the articles of organization, shall be vested in its members in
proportion to their interests in the profits of the limited liability company,
as reflected in the operating agreement and as adjusted from time to time
to properly reflect any additional contributions or withdrawals by the
members or as provided in Section 48-2b-130.
(b) If the management of the limited liability company is vested in the
members, any member has authority to bind the limited liability company,
unless otherwise provided in the articles of organization or operating
agreement.
(2) (a) If the articles of organization provide for the management of the
limited liability company by a manager or managers, the manager or
managers shall be any person elected by the members in the manner
prescribed by and provided in the operating agreement of the limited
liability company. A manager need not be a member unless required by the
articles of organization or operating agreement.
(b) If the management of the limited liability company is vested in a
manager or managers, any manager has authority to bind the limited
liability company, unless otherwise provided in the articles of organization
or operating agreement. A manager shall serve for a term specified in the
operating agreement. This term may not exceed the duration of the limited
liability comoanv as specified in the articles of organisation.

48-2b-i31
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(3) The manager or managers shall hold the offices and have the responsibilities accorded to them by the members and as provided for in the operating
agreement of the limited liability company.
History: C. 1953. 43-2b-125, e n a c t e d by L.
1991, ch. 258, § 26; 1992, eh. 168, § 8; 1996,
ch. 176, $ 11.
A m e n d m e n t Notes. — The 1996 amendment. effective April 29, 1996. subdivided Subsections (1) and (2); added "or as provided in
Section 48-2b-130" to the end of Subsection

48-2b-13L

(lXa); added u or operating agreement" to the
end of Subsection (1Kb); added the second sentence in Subsection (2)(a); added u or operating
agreement" to the end of the first sentence in
Subsection (2Kb); and deleted "also" before
'hold" in Subsection (3).

Character, transfer, adjustment, and assignment of member interests — Effect,

(1) An interest of a member in a limited liability company is personal
property.
(2) An interest of a member in a limited liability company may be adjusted,
transferred, or assigned as provided in the operating agreement. If the
nontransferring members entitled to receive a majority of the nontransferred
profits of the limited liability company, pursuant to Section 48-2b-130, do not
consent to the proposed transfer or assignment:
(a) the transferee of the interest of the member has no right to
participate in the management of the business and affairs of the limited
liability company, or to become a member; and
(b) the transferee is entitled to receive only the share of profits or other
compensation by way of income and the return of contributions to which
that member would otherwise be entitled.
(3) A member of a limited liability company organized to render professional
services may voluntarily transfer the member's interest in a limited liability
company only to a person who is licensed or registered by the jurisdiction in
which the person resides to render the same type of professional services as
those for which the company was organized.
(4) Any transfer of a member's interest in a limited liability company in
violation of this section is void.
History: C. 1953, 48-2b-13l, e n a c t e d by L.
1991. ch. 258, § 32; 1996. ch. 176. § 12.
A m e n d m e n t Notes. — The 1996 amend-

ment. effective April 29. 1096, added Subsection a ) and made related and stylistic changes.

48-2b-134. Execution of documents.
(I) Unless otherwise specified in this chapter, each certificate or report
required by this chapter to be filed with the division shall be executed in the
following manner:
(a) articles of organization shall be signed by at least one manager or, if
the limited liability company is managed by its members, by at least one
member;
(b) a certificate of amendment shall be signed by at least one manager
or one member with management authority, subject to any restriction or
requirement in the operating agreement, and by each other member
designated in the certificate of amendment as a new member;
(c) the annual report shall be signed by at least one manager or one
member with management authority subject to any restriction or requirement in the operating agreement, and, if the registered agent has changed
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action, to prove permanence of injuries and to
warrant instructions to jury thereon, 18
A L R 3d 170.
'propriety and effect, in eminent domain proceeding, of instruction to the jury as to landowner's unwillingness to sell property, 20
A T R ?d 1081
• -.
•' • *
•
• -i
Verdict-urging instructions in civil case
.,.?.,.,_
•, .
_^
r.
stressing desirability and importance of agreement, 38 A.L.R.3d 1281.
Verdict-urging instructions in civil case
commenting on weight of majority view or authorizing compromise, 41 A.L.R.3d 845.
Verdict-urging instructions in civil case admonishing jurors to refrain from intransigence

Rule 52

or reflecting on integrity or intelligence of jurors, 41 A.L.R.3d 1154.
Construction of statutes or rules making
mandatory the use of pattern or uniform apP™ed ^
instructions, 49 A.L.R.3d 128.
t Necessity and propriety of instructing on alternative theones of negligence or breach of
warranty, where instruction on strict liability
• « . . • •
j A T U-V^.
-O
in tort is given in products liability case, o2
A L R 3d 101
Federal Rules of Civil Procedure, construction and effect of provision in Rule 51, and aimHar 3ta te rules, that counsel be given opportunity to make objections to instructions out of
hearing of jury, 1 A.L.R. Fed. 310.
Key Numbers. — Trial «» 182 to 296.

Rule 52. Findings by the court,
(a) Effect. In all actions tried upon the facts without a jury or with an
advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon, and judgment shall be entered pursuant to Rule
58A; in granting or refusing interlocutory injunctions the court shall similarly set forth the findings of fact and conclusions of law which constitute the
grounds of its action. Requests for findings are not necessary for purposes of
review. Findings of fact, whether based on oral or documentary evidence,
shall not be set aside unless clearly erroneous, and due regard shall be given
to the opportunity of the trial court to judge the credibility of the witnesses.
The findings of a master, to the extent that the court adopts them, shall be
considered as the findings of the court. It will be sufficient if the findings of
fact and conclusions of law are stated orally and recorded in open court following the close of the evidence or appear in an opinion or memorandum of
decision filed by the court. The trial court need not enter findings of fact and
conclusions of law in rulings on motions, except as provided in Rule 4Kb). The
court shall, however, issue a brief written statement of the ground for its
decision on all motions granted under Rules 12(b), 50(a) and (b), 56, and 59
when the motion is based on more than one ground.
(b) Amendment. Upon motion of a party made not later than 10 days after
entry of judgment the court may amend its findings or make additional findings and may amend the judgment accordingly. The motion may be made with
a motion for a new trial pursuant to Rule 59. When findings of fact are made
in actions tried by the court without a jury, the question of the sufficiency of
the evidence to support the findings may thereafter be raised whether or not
the party raising the question has made in the district court an objection to
such findings or has made either a motion to amend them, a motion for judgment, or a motion for a new trial.
(c) Waiver of findings of fact and conclusions of law. Except in actions
for divorce, findings of fact and conclusions of law may be waived by the
parties to an issue of fact:
(1) by default or by failing to appear at the trial;
(2) by consent in writing, filed in the cause;
(3) by oral consent in open court, entered in the minutes.
(Amended effective Jan. 1, 1987.)
Compiler's Notes. — This rule is similar to
Rule 52, F.R.C.P.
NOTES TO DECISIONS
ANALYSIS
A ,
Ad

.

tlon

°P —Abandonment of contract.
—Advisory verdict.
—Breach of contract.

—Child custody.
—Credibility of witnesses.
-Denial of motion.
_Divorce decree modifications.
—Easement.
—Evidentiary disputes.

Rule 60
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COLLATERAL REFERENCES
Am. JUT. 2d. — 58 Am. Jur. 2d New Trial
§§ 11 to 14, 29 et seq., 187 to 191.
C.J.S. — 66 C.J.S. New Trial §§ 13 et seq.,
115, 116, 122 to 127.
A.L.R. — Consent as ground of vacating
judgment, or granting new trial, in civil case,
after expiration of term or time prescribed by
statute or rules of court, 3 A.L.R.3d 1191.
Propriety and prejudicial effect of suggestion
or comments by judge as to compromise or settlement of civil case, 6 A.L.R.3d 1457.
Necessity and propriety of counter-affidavite
in oppositiori to motion for new trial in civil
case, 7 AL.R.3d 000.
Quotient verdicte, 8 A.L R.3d 335
Propriety and prejudicial effect of mstruc. . . ,
rr^ju^u
tions in civil case as affected by the manner in
which they are written. 10 A.L.R.3d 501.
Prejudicial effect of unauthorized view bv
jury in civil case of scene of accident or premises in question, 11 A.L.R.3d 918.
Propriety and prejudicial effect of reference
by counsel in civil case to result of former trial
of same case, or amount of verdict therein, 15
A.L.R.3d 1101.
Absence of judge from courtroom during trial
of civil case, 25 A.L.R.3d 637.
Juror's voir dire denial or nondisclosure of
acquaintance or relationship with attorney in
case, or with partner or associate of such attorney, as ground for new trial or mistrial, 64
A.L.R.3d 126.

Amendment, after expiration of time for filing motion for new trial, in civil case, of motion
made in due time, 69 A.L.R.3d 845.
Authority of state court to order jury trial in
civil case where jury has been waived or not
demanded by parties, 9 A.L.R.4th 1041.
Deafness of juror as ground for impeaching
verdict, or securing new trial or reversal on
ap peal, 38 A.L.R.4th 1170.
J u r y ' t r i a l w a i v e r as binding on later state
c i v i l t r i a l | 4 8 A.L.R.4th 747.
C o m t r e p o r t e r > s d e a t h or disability prior to
t r a n s c r i b i n g n o t e e ^ g ^ d s for reversal or
nfiw ^
5 ? A L R 4 t h 1Q49
p^ .
^ is8ue of d
of Hmiti
g
,
\ • •»
*J
_
J r• J
alone new trial granted on ground of made-,
°
,
r * * « r^
«{""* o f d a m a * e 8 ~ m o d e r n ca9e8> 5 A - L - R - 5 t h
~*
,
P
, Excessiveness or adequacy of compensatory
damages for personal injury to or death of seam a n in
actions under Jones Act (46 USCS
A
PPX- § 6 8 8 ) o r doctrine of unseaworthiness —
modern cases, 96 A.L.R. Fed. 541.
Excessiveness or adequacy of awards of damages for personal injury or death in actions under Federal Employers' Liability Act (45 USCS
§§ 51 et seq.) — modern cases, 97 A.L.R. Fed.
189.
Key Numbers. — New Trial «=» 13 et seq.,
HO 116

Rule 60. Relief from judgment or order.
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other
parts of the record and errors therein arising from oversight or omission may
be corrected by the court at any time of its own initiative or on the motion of
any party and after such notice, if an\T, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.
(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc. On motion and upon such terms as are just, the court may
in the furtherance of justice relieve a party or his legal representative from a
final judgment, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(b); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party;
(4) when, for any cause, the summons in an action has not been personally
served upon the defendant as required by Rule 4(e) and the defendant has
failed to appear in said action; (5) the judgment is void; (6) the judgment has
been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that
the judgment should have prospective application; or (7) any other reason
justifying relief from the operation of the judgment. The motion shall be made
within a reasonable time and for reasons (1), (2), (3), or (4), not more than 3
months after the judgment, order, or proceeding was entered or taken. A
motion under this Subdivision (b) does not affect the finality of a judgment or
suspend its operation. This rule does not limit the power of a court to entertain an independent action to relieve a party from a judgment, order or proceeding or to set aside a judgment for fraud upon the court. The procedure for
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Rule 60

obtaining any relief from a judgment shall be by motion as prescribed in these
rules or by an independent action.
Compiler's Notes. — This rule is similar to
Rule 60, F.R.C.P.
NOTES TO DECISIONS
ANALYSIS

"Any other reason justifying relief."
—Default judgment.
—Impossibility of compliance with order.
—Incompetent counsel.
—Lack of due process.
—Merits of case.
—Mistake or inadvertence.
—Mutual mistake.
—Real party in interest.
—Refund of fine after dismissal.
Appeals.
Clerical mistakes.
—Computation of damages.
—Correction after appeal.
—Date of judgment.
Void judgment.
—Estate record.
—Inherent power of courts.
—Intent of court and parties.
—Judicial error distinguished.
—Order prepared by counsel.
—Predating of new trial motion.
Court'3 discretion.
Default judgment.
Effect of set-aside judgment.
—Admissions.
Form of motion.
Fraud.
—Burden of proof.
—Divorce action.
Independent action.
—Constitutionality of taxes.
—Divorce decree.
—Fraud or duress.
—Motion distinguished.
Invalid summons.
—Amendment without notice.
Inequity of prospective application.
Jurisdiction.
Mistake, inadvertence, surprise or excusable
neglect.
—Default judgment.
Illness.
Inconvenience.
Meritorious.
Merits of claim.
Negligence of attorney.
No claim for relief.
—Delayed motion for new trial.
—Factual error.
—Failure to file cost bill.
—Failure to file notice of appeal.
—Nonreceipt of notice and findings.
—Trial court's discretion.
Unemployment compensation appeal.
—Workmen's compensation appeal.
Newly discovered evidence.
—Burden of proof.
—Discretion not abused.
Procedure.
---Notice to parties.
^ 8 judicata.

Reversal of judgment.
—Invalidation of sale.
Satisfaction, release or discharge.
—Accord and satisfaction.
—Discharging representative of estate from
further demand.
—Erroneously included damages.
—Prospective application of judgment.
Timeliness of motion.
—Confused mental condition of party.
—Dismissal for lack of prosecution.
—Fraud.
—Invalid service.
—Judicial error.
—Jurisdiction.
—Mistake, inadvertence and neglect.
—Newly discovered evidence.
—Order entered upon erroneous assumption.
—"Reasonable time."
—Reconsideration of previously denied motion.
—Satisfaction.
Unauthorized appearance.
Void judgment.
—Basis.
—Lack of jurisdiction.
Cited.
"Any other reason justifying relief."
Subdivision (7) embodies three requirements: First, that the reason be one other than
those listed in Subdivisions (1) through (6); second, that the reason justify relief; and third,
that the motion be made within a reasonable
time. Laub v. South Cent. Utah Tel. Asa'n, 657
P.2d 1304 (Utah 1932); Richina v. Delbert
Chipman & Sons, 817 P.2d 382 (Utah Ct. App.
1991).
Where a defendant's motion to set aside
judgment based on Subdivisions (b)(1) and (7)
and his motion for a new trial claimed that
plaintiff violated Rule 5(a) on several occasions
by not providing defendant with a copy of
pleadings, thereby causing surprise, centering
on plaintiffs failure to provide a copy of his
motion for summary judgment to defendant,
which the latter claimed was a clear showing
of fraud on plaintiffs part, the trial court could
have believed in denying defendant's motion,
that fraud was not present in what could be
considered a lapse in procedure by plaintiffs
counsel. Walker v. Carlson, 740 P.2d 1372
(Utah Ct. App. 1987).
Defendant's claim that he mistakenly entered into an ill-advised stipulation without
fully understanding its consequences was correctly characterized by trial court as mistake,
inadvertence, surprise or neglect under Subdivision (b)(1); because Subdivision (b)(1) applied, Subdivision (b)(7) could not apply and
could not be used to circumvent the threemonth filing period. Richins v. Delbert
Chipman & Sons, 817 P.2d 382 (Utah Ct. App.
1991).

Rule 607
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Rule 607. Who may impeach.
The credibility of a witness may be attacked by any party, including the
party calling the witness.
(Amended effective October 1, 1992.)
Advisory Committee Note. — This rule is
the federal rule, verbatim, and is similar to
Rule 20, Utah Rules of Evidence (1971).

Amendment Notes. — The 1992 amendment, effective October 1, 1992, revised thia
rule to make the language gender-neutral.

NOTES TO DECISIONS
ANALYSIS
Ability to remember.
Collateral issue.
Extrinsic evidence.
^ltec*Ability to remember.
it was error for the court to prevent crossexamination that probed a robbery victim's
possible inability to remember events that
might have been exculpatory. State v. Morrell,
803 P.2d 292 (Utah Ct. App. 1990).

Collateral issue.
A s to w h a t
constitutes a collateral issue
u on w n i c n a
P
P art y m a y n o t b e impeached, see
State v. Mitchell, 571 P.2d 1351 (Utah 1977).
Extrinsic evidence.
Extrinsic evidence relevant to issues of credibility is admissible. State v. Rammel, 721 P.2d
498 (Utah 1986).
Cited

in State v

- Mitchell, 571 P.2d 1351

(Utah 1977).

Rule 608. Evidence of character and conduct of witness.
(a) Opinion and reputation evidence of character. The credibility of a
witness may be attacked or supported by evidence in the form of opinion or
reputation, but subject to these limitations: (1) the evidence may refer only to
character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has
been attacked by opinion or reputation evidence or otherwise.
(b) Specific instances of conduct Specific instances of the conduct of a
witness, for the purpose of attacking or supporting the witness' credibility,
other than conviction of crime as provided in Rule 609, may not be proved by
extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination
of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.
The giving of testimony, whether by an accused or by any other witness,
does not operate as a waiver of the accused's or the witness' privilege against
self-incrimination when examined with respect to matters which relate only
to credibility.
(c) Evidence of bias. Bias, prejudice or any motive to misrepresent may be
shown to impeach the witness either by examination of the witness or by
evidence otherwise adduced.
(Amended effective October 1, 1992.)
Advisory Committee Note. — Subdivisions
(a) and (b) are the federal rule, verbatim, and
are comparable to Rules 22 and 6, Utah Rules
of Evidence (1971), except to the extent that
Subdivision (a) limits such evidence to credibility for truthfulness or untruthfulness. Rule
22(c), Utah Rules of Evidence (1971) allowed a
broader attack on the character of a witness as
to truth, honesty and integrity.
This rule should be read in conjunction with
Rule 405. Subdivision (b) allows, in the discretion of the court on cross-examination, inquiry
into specific instances of the witness's conduct
relative to his character for truthfulness or untruthfulness or specific instances of conduct of
a person as to whom the witness has provided

character testimony. See, State v. Adams, I
Utah 2d 377, 489* P.2d 1191 (1971). Attac*
upon a witness's credibility by specific in"
stances of character other than conviction of *
crime is inadmissible under current Utah I*Cf. Bullock v. Ungricht, 538 P.2d 190 (Uw*1
1975); Rule 47, Utah Rules of Evidence (197 wAllowing cross-examination of a witness ss
specific instances affecting character for * * \ J
fulness is new to Utah practice and in a ^
with the decision in Michelson v. U ^
States, 335 U.S. 469 (1948). The cro fi8 *^^.
nation of a character witness as to spec , ^
stances of conduct which the character wi ^ ^
may have heard about concerning the P ^ ^
whose character is placed in evidence nas
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uting witness in sexual offense trial by ahow. - that prosecuting witness threatened to
niake similar charges against other persons, 71
A.L.R-4th 448.
jjnpeachment or cross-examination of prosecuting witness in sexual offense trial by showfog that similar charges were made against
other persons, 71 A.L.R.4th 469.

Rule 609

Propriety of questioning expert witness regarding specific incidents or allegations of expert's unprofessional conduct or professional
negligence, 11 A.L.R.oth 1.
Impeachment of federal trial witness with
respect to intoxication, 106 A.L.R. Fed. 371.

Rule 609. Impeachment by evidence of conviction of
crime.
(a) General rule. For the purpose of attacking the credibility of a witness,
(1) evidence that a witness other than the accused has been convicted
of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under
which the witness was convicted, and evidence that an accused has been
convicted of such a crime shall be admitted if the court determines that
the probative value of admitting this evidence outweighs its prejudicial
effect to the accused; and
(2) evidence that any witness has been convicted of a crime shall be
admitted if it involved dishonesty or false statement, regardless of the
punishment.
(b) Time limit. Evidence of a conviction under this rule is not admissible if
a period of more than ten years has elapsed since the date of the conviction or
of the release of the witness from the confinement imposed for that conviction,
whichever is the later date, unless the court determines, in the interests of
justice, that the probative value of the conviction supported by specific facts
and circumstances substantially outweighs its prejudicial effect. However,
evidence of a conviction more than ten years old as calculated herein, is not
admissible unless the proponent gives to the adverse party sufficient advance
written notice of intent to use such evidence to provide the adverse party with
a fair opportunity to contest the use of such evidence.
(c) Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if (1) the conviction has
been the subject of a pardon, annulment, certificate of rehabilitation, or other
equivalent procedure based on a finding of the rehabilitation of the person
convicted, and that person has not been convicted of a subsequent crime which
was punishable by death or imprisonment in excess of one year, or (2) the
conviction has been the subject of a pardon, annulment, or other equivalent
procedure based on a finding of innocence.
(d) Juvenile adjudications. Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal
case allow evidence of a juvenile adjudication of a witness other than the
accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.
(e) Pendency of appeal. The pendency of an appeal therefrom does not
render evidence of a conviction inadmissible. Evidence of the pendency of an
appeal is admissible.
(Amended effective October 1, 1992.)
Advisory Committee Note. — This rule is
the federal rule, verbatim, and changes Utah
law by granting the court discretion in convictions not involving dishonesty or false statement to refuse to admit the evidence if it would
be prejudicial to the defendant. Current Utah
law mandates the admission of such evidence.
State v. Bennett, 30 Utah 2d 343, 517 P.2d
1029 (1973); State v. Van Dam, 554 P.2d 1324

(Utah 1976); State v. McCumber, 622 P.2d 353
(Utah 1980).
There is presently no provision in Utah law
similar to Subsection (d).
The pendency of an appeal does not render a
conviction inadmissible. This is in accord with
Utah case law. State v. Crawford, 60 Utah 6,
206 P. 717 (1922).
This rule is identical to Rule 609 of the Fed-
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ARTICLE X,
CONTENTS OF WRITINGS,
RECORDINGS, AND
PHOTOGRAPHS.
Definitions.

For purposes of this article the following definitions are applicable:
(1) Writings and recordings. "Writings" and "recordings" consist of
letters, words, or numbers, or their equivalent, set down by handwriting,
typewriting, printing, photostating, photographing, magnetic impulse,
mechanical or electronic recording, or other form of data compilation.
(2) Photographs. "Photographs" include still photographs, X-ray
films, video tapes, and motion pictures.
(3) Original. An "original" of a writing or recording is the writing or
recording itself or any counterpart intended to have the same effect by a
person executing or issuing it. An "original" of a photograph includes the
negative or any print therefrom. If data are stored in a computer or
similar device, any printout or other output readable by sight, shown to
reflect the data accurately, is an "original."
(4) Duplicate. A "duplicate" is a counterpart produced by the same
impression as the original, or from the same matrix, or by means of
photography, including enlargements and miniatures, or by mechanical
or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduce the original.
Advisory Committee Note. — This rule is
the federal rule, verbatim. The definition of
''writing" in subdivision (1) corresponds in sub-

stance with Rule 1(12), Utah Rules of Evidence
(1971).

Rule 1002. Requirement of original.
To prove the content of a writing, recording, or photograph, the original
writing, recording, or photograph is required, except as otherwise provided in
these rules or by other rules adopted by the Supreme Court of this State or by
Statute.
Advisory Committee Note. — This rule is
Rule 1002, Uniform Rules of Evidence (1974).

Cross-Refcrences. — Proof of writing,
§ 78-25-9 et seq.

NOTES TO DECISIONS
ANALYSIS
.
In general.
Uted
In general.
Trial court committed error by allowing defendant to read during his testimony from material contained in exhibits that had been previously denied admission. Intermountain
Farmers Ass'n v. Fitzgerald, 574 P.2d 1162
(Utah), cert, denied, 439 U.S. 860, 99 S. Ct.
178, 58 L. Ed. 2d 168 (1978).
T

The best evidence rule generally has come to
denote only the requirement that the content*
o f ^ a v a i l a b l e written document be proved hf
the introduction of the document i t s e l f ; !~J
best evidence rule has no application to *****
where a party seeks to prove a fact w ^ ( * j J
an existence independent of any *"*"** * ^
v
- R 0 0 ^ 6 4 5 p-2d 640 ( U t a h 198^'
g9
Cited in Meyer v. General Am. Corp-, j>
P.2d 1094 (Utah 1977); State v. Wilson, W°
P.2d 1237 (Utah 1980); Billings v. Nielson,
P.2d 1047 (Utah Ct. App. 1987).

Rule 1003. Admissibility of duplicates.
A duplicate is admissible to the same extent as an original unless ( ^
genuine question is raised as to the authenticity of the original or (2) . ^ ^
circumstances it would be unfair to admit the duplicate in lieu of the origin /
Advisory Committee Note. — This rule is
the federal rule, verbatim, and is comparable
to Rule 72, Utah Rules of Evidence (1971), but

is broader than Rule 72 and the ^ ^ i ^ e n c f
provisions of Rule 70, Utah Rules of
(1971).

UTAH RULES OF EVIDENCE

631

Rule 1004

NOTES TO DECISIONS
ANALYSIS

photocopies.
^Specific cases,
photocopies.
^Specific cases.
Where photostatic copies of automobile title
were introduced and oral testimony given that
^ey were true and exact reproductions of the
originals, photostatic copies were properly admitted into evidence to prove title to automobile. State v. Tuggle, 28 Utah 2d 284, 501 P.2d
636 (1972).
A photocopy of a composite drawing identify-

ing the defendant in a robbery case was admissible in evidence after the court found that the
destruction of the original was not done with
fraudulent intent and no prejudice to the defendant's substantive rights resulted. State v.
Wilson, 608 P.2d 1237 (Utah 1980).
Photocopies of defendant's palm prints were
sufficiently authenticated and reliable and,
therefore, properly admitted into evidence,
where the photocopied palm prints were identified by a jailer as the only palm prints he had
ever taken. State v. Casias, 772 P.2d 975 (Utah
Ct. App. 1989).

COLLATERAL REFERENCES
Am. Jur. 2d. — 29 Am. Jur. 2d Evidence
§§ 490, 788; 30 Am. Jur. 2d Evidence §§ 1012,
1015.

C.J.S. — 32 C.J.S. Evidence
709, 714;
32A C.J.S. Evidence § 815.
Key Numbers. — Evidence *» 174,175,359.

Rule 1004. Admissibility of other evidence of contents.
The original is not required, and other evidence of the contents of a writing,
recording, or photograph is admissible if:
(1) Originals lost or destroyed. All originals are lost or have been
destroyed, unless the proponent lost or destroyed them in bad faith; or
(2) Original not obtainable. No original can be obtained by any available judicial process or procedure; or
(3) Original in possession of opponent. At a time when an original
was under the control of the party against whom offered, that party was
put on notice, by the pleadings or otherwise, that the content would be a
subject of proof at the hearing, and that party does not produce the original at the hearing; or
(4) Collateral matters. The writing, recording, or photograph is not
closely related to a controlling issue.
(Amended effective October 1, 1992.)
Advisory Committee Note. — This rule is
the federal rule, verbatim, and embodies in a
more comprehensive fashion the provisions of
Rule 70, Utah Rules of Evidence (1971).
Amendment Notes. — The 1992 amendment, effective October 1, 1992, revised this
rule to make the language gender-neutral.

Cross-References. — Original consisting of
numerous accounts, parol evidence of contents,
§ 78-25-16(5).
Proof of instruments affecting real estate,
§ 78-25-13.

NOTES TO DECISIONS
ANALY8IS

Original in possession of opponent.
Cited.
Original in possession of opponent
Within best evidence rule, telegram delivered by telegraph company to receiver was
original. Thus where receiver failed, upon de-

mand, to produce original message received
from telegraph company, admission of carbon
copy from files of sender was not prejudicial
error. B.T. Moran, Inc. v. First Sec. Corp., 82
Utah 316, 24 P.2d 384 (1933).
Cited in Meyer v. General Am. Corp., 569
P.2d 1094 (Utah 1977).

COLLATERAL REFERENCES
Am. Jur. 2d. — 29 Am. Jur. 2d Evidence
§ 448 et aeq.
C.J.S. — 32A C.J.S. Evidence § 776 et aeq.
A.L.R. — Admissibility in evidence of sound
recording as affected by hearsay and best evidence rules, 58 A.L.R.3d 598.
Admissibility of computerized private business records, 7 A.L.R.4th 8.

Federal Rules of Evidence: admissibility,
pursuant to Rule 1004(1) of other evidence of
contents of writing, recording, or photograph,
where originals were allegedly lost or destroyed, 83 A.L.R. Fed. 554.
Key Numbers. — Evidence «=» 157 et seq.

Exhibit B

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * *

SURE-TECH, L L C ,
Plaintiff,

Case No. 940902389 CV
Honorable Pat B. Brian

-vsE.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

COURT PROCEEDINGS

Defendants.
* * *

REPORTER'S TRANSCRIPT OF PROCEEDINGS
Salt Lake City, Utah
May 30, 1995
* * *

BRAD J. YOUNG
OFFICIAL COORT REPORTER

1

MR. DANIELS:

That's the order that I submitted when

2

we settled the case,

Mr. Schultz has taken the position that I

3

can't do that, because I don't represent Sure-Tech, and that's

4

the issue here today, and why I asked for a hearing, because I

5

guess we need to take some evidence and determine just who is

6

Sure-Tech, and that's the issue.

7

THE COURT:

8

MR. DANIELS:

9

You may proceed.
I would like to call Mr. Steve Evans as

a witness.

10

STEVEN THOMAS EVANS,

11

called as a witness, being first duly sworn, was examined and

12

testified as follows:

13
14

DIRECT EXAMINATION
BY MR. DANIELS:

15

Q.

State your full name for the record.

16

A.

Steven Thomas Evans.

17

Q.

Are you familiar with a business entity known as

18

Sure-Tech?

19

A.

Yes, I am.

20

Q.

What kind of a business entity is that?

21

A.

It is an LLC.

22

§.

Limited liability company?

23

A.

Yes.

24

Q.

Are you a member of that?

25

A.

Yes.

1 j

Q.

Are you at this moment a manager of Sure-Tech?

2

A.

No, I am not.

3

Q.

Who are the managers of Sure-Tech, to your knowledge?

4

A,

Well, at this time, we had a meeting of members, and

5

Fred Evans and Lionel Koon were elected as the new managers.

6

Q.

Fred Evans is your father?

7

A.

Yes.

8

Q.

Let me show you what has been marked Plaintiff's

9

Exhibit 1.

Do you recognize that document?

10

A.

Yes.

11

Q.

What is that?

12

A.

This was the original document, when Sure-Tech was

13

first put together, as to who the members or the make-up of

14

members was to be.

15

Q.

Were there changes in that, subsequently?

16

A.

Yes, there were.

Mr. Bradshaw was not included in as

17

any involvement in Sure-Tech, and we rearranged, you know, what

18

the positions were.

19

R o b e r t Pett w e r e to be the m a n a g e r s , and m y s e l f , my f a t h e r , my

20

m o t h e r and C h a r l i e w e r e to have o w n e r s h i p .

21
22

Q.

It was going to be Charles Schultz and

So this 2 6 percent that belonged to Dean Bradshaw was

supposed to be distributed through the other members?

23

A.

No, we just canceled it out.

24

Q.

So your percentage increased to over something over

25

50 percent, I guess?

1

A.

Yes, it was about 55 percent.

2

Q.

Your mother and father's interest also increased?

3

A.

Yes.

4

Q.

Would your understanding be Mr. Schultz' interest

5

would also increase to 18 percent?

6

A.

Right.

7

Q.

Now, let me show you what

8
9

THE COURT:

—

Counsel, the Court is having trouble

hearing what's going on.

Would you like to take a break, and

10

take time to visit with your client, and we will come back on

11

the record?

12
13

MR. GUYON:

This is fine, your Honor.

I will be

THE COURT:

The Court doesn't want you to do that.

quiet.

14
15

It is a distraction to the Court and probably all counsel where

16

you are conferring loud enough with your client where we can

17

hear you at the bench.

18
19
20

Q.

Let me show you what has been marked Plaintiff's

Exhibit 2, and ask you if you can identify that for the record?
A.

Yes.

This is the printout from the State of Utah

21

after the papers had been filed with the state, showing the

22

breakdown of who all the members are, and the new managers.

23

Q.

Who are the members, according to that?

24

A.

According to this, it shows Robert J. Pett, Charles

25

A. Schultz, Steve Evans, Fred B. Evans.

1

Q.

Who are they, again?

2

A.

It shows here Robert J. Pett, Charles A. Schultz,

3

Steve Evans, and Fred B. Evans.

4
5

I am sorry.

Q.

Is it your understanding those are the members at

this time?

6

A.

Yes.

7

Q.

About how much percentage would you own, Mr. Evans?

8 1

A.

50 percent.

9

Q.

How much would your father own?

10

A.

I believe right around 20 percent, 19 to 20 percent,

11

something like that.

12
13

There should also be Lionel Koon.

Q.

Let me show you what has been marked Plaintiff's

Exhibit 4, and ask you if you can identify that document?

14

A.

Yes.

This is the —

yes.

This is when Sure-Tech was

15

originally formed, these were the papers that were filed by

16

Charles Schultz.

17

Q.

Those are the original articles?

18

A.

The original articles of —

19

not incorporation

—

whatever they call it.

20

Q.

You will note there —

I lost one.

Thank you.

did I leave my other copy with

21

you?

You will note there, in article

22

6, the managers of Sure-Tech are Robert Pett and Charles

23

schultz?

24

A.

Yes.

25

Q.

And they were to serve as managers until the first

meeting of members; is that right?
A.

Right.

Q.

Did you ever have a meeting of members?

A.

Yes, we did,

Q«

When was the first meeting of members that you ever

A.

Well, the first one that we had, that was official,

had?

that I am aware of, was just a couple of months ago.
remember the exact date.
Q.

I can't

They did minutes of that meeting.

Let me show you what has been marked Exhibit 5, and

ask you if you can identify that document?
A.

Yes, I can.

This is the minutes of the meeting that

we held, of the members.
Q.

Did you cause notice to be sent out to all of the

members?
A.

Yes.

Notice was sent out to all the members.

Q.

Did you know who sent that notice out?

A.

Yes.

Q.

Pamela Evans is your wife?

A*

Uh-huh (affirmative).

Q.

Let me show you what has been marked Exhibit 3.

Pamela did, Pamela Evans.

I

ask you if you can identify that document?
H.

Yes.

This is the settlement negotiations, which we

entered into with Callister, Duncan & Nebeker.
Q.

Did you sign that?

7

A.

Yes, I did.

Q.

That's a document that, in your view, settles this

A.

Yes.

Q.

Let me back up a little bit.

case?

The Sure-Tech

corporation, or LLC, was formed and the articles filed,
according to the exhibit, January 14, 1993?
A.

Uh-huh (affirmative).

Q.

At that time you were about a 50-percent owner,

right?
A.

Yes.

Q.

Your father and mother owned some percentage?

A.

Yes.

Q.

Mr. Schultz owned some percentage?

A.

That's right.

Q.

What was the purpose of Sure-Tech?

What was its

function?
A.

Well, it was set up —

I developed some applications

for water treatment, and we entered into a contract with a
company called Ecology Management, which EML Projects, Ltd.,
where I assigned the future patent rights.

In return for them

having the right to sell that or market that waste treatment
system, which I had ownership to, we were to be given 20percent ownership of EML Projects, Ltd.

So we then set up

Sure-Tech, LLC, because Charlie had been involved with us in

8

1

past businesses.

My father had been involved, and myself.

2

we set up Sure-Tech, LLC, as the vehicle to be able to disburse

3

all profit and loss.

4

Robert Pett, were set up as the managers of Sure-Tech, LLC,

5

because I had tax liability, and I couldn't show as any part to

6

it.

Mr. Schultz and then his law clerk,

7

Q.

You didn't want your name on the public records?

8

A.

That's right.

9

Q.

In your view, you were a member?

10

A.

Yes.

11

Well, from my view, I owned the company.

I was

the largest owner of the company.

12

Q«

Then your father owned some?

13

A.

Yes.

14

Q.

And Mr. Schultz owned some.

15

contribute?

16

A.

17

So

What did he do to

Mr. Schultz contributed some cash, but it was mostly

his time and energy as an attorney and legal counsel.

18

Q.

You kind of paid your attorney's fees by giving him

19

part of it?

20

A.

Yes.

21

Q.

The purpose of the LLC was to distribute the money

22

you received

23

A*

—

It was to distribute any of the profit or loss that

24

would be received from EML Projects, Ltd., back to us.

25

what an LLC is set up for.

That's

You can have that vehicle so that

it comes through, through to you.
Q.

Were those profits to be distributed in accordance

with the percentages that are in Exhibit 1?
A.

Yes.

Q#

Were any profits ever distributed?

A.

No, they were not.

Q.

And then recently, the members held a meeting, after

There weren't any made.

notice, and based on those minutes changed the manager, right?
A.

That's right.

Q.

Why did you change —

A.

Well, we weren't quite happy with what was going on.

why did you do that?

We tried to work out a settlement arrangement with Charles
Schultz and EML Projects, Ltd., on this case and on another
case.

We didn't feel our interest as members was being served.

So we had a meeting of the members.

Lionel Koon earlier,

around in November December, I had given him 5 percent of my
ownership into Sure-Tech.
owner into Sure-Tech.
and had a meeting.

That's how Lionel Koon became part

And so, basically, we just got together

We sent out notice.

And we hoped we could

have gotten everything settled before doing that.
Q.

At that meeting who became the managers then?

A.

At that meeting Fred B. Evans became a manager and

Lionel Koon became a manager.
Q.

And then they contacted me and retained me?

A.

That's right.

10

Q.

Subsequently, you entered into the settlement

agreement that's there as Exhibit —

what is it?

A.

Exhibit 3,

Q.

You want to settle this case and end it?

A.

Yes, we do.

Q.

All right.

Now, previously, did you —

did Mr.

schultz offer to return any of his stock?
A.

Yes.

Well, actually, Charlie had sent me letters,

stating that he would assign back Sure-Tech to me.
and Robert Pett would assign Sure-Tech back.

He himself

Then I could

settle the case however we wanted to settle it.
Q.

Let me show you what has been marked as Exhibit 6 and

Exhibit 7, and ask you if you can identify those documents?
MR. GUYON:
questioning.

I think I object to this line of

It involves settlement negotiations, which are

not admissible at trial or hearing.
MR. DANIELS:

It is not settlement negotiation.

is what this case is about, is a settlement.

This

It would be

absurd to exclude all the evidence based on settlement
negotiations.

I am offering this document to show that he

agreed to return the stock.
A.

Yes, this is
THE COURT:

—

Just a moment.

The objection is

overruled.
Q.

Would you identify Exhibit 6, please?

II

1
2

A.

Yes.

This is the letter 1 received from Charlie,

outlining the fact that he would assign Sure-Tech back to me,

3

Q.

You received that letter from him?

4

A.

Yes, I did.

5

Q.

Did you receive that on or about the date indicated

6

on the letter?

7

A.

Yes.

8 I

Q.

Did you respond to him?

9

A.

Yes, I did.

10

Q.

Would you identify Exhibit 7.

11

A.

Yes.

12

Q.

Telling him to return the stock?

13

A*

That's right.

14

On January 9, I responded to Charlie.

That I would accept his offer of doing

that.

15

Q.

Did he ever do that?

16

A.

No, he did not.

17

Q.

is that one of the reasons you called the meeting?

18

A.

Yes, that is.

19
20

MR. DANIELS:

Your Honor, I would offer all those

exhibits in evidence, please.

21

THE COURT:

22

MR. NEBEKER:

23

MR. GDYON:

Any objection?
No objection from the defendant.
The only one, your Honor, I have any

24

objection to is the one it is called Schultz Deposition Exhibit

25

No. 2, and I don't think there has been an appropriate

1 O

THE COURT:

Cross-examination?

MR. NEBEKER:
THE COURT:

The defendant has no questions.
You may proceed.
CROSS-EXAMINATION

BY MR. GUYON:
Q.

Mr. Schultz, when did you first became aware of the

organization of Sure-Tech, a limited liability company, here?
A.

Mr. Evans, you mean?

Q.

Yeah.

A.

We organized Sure-Tech, LLC back when we started

negotiations with EML Projects, Ltd., and that was in December,
I believe, of '93.
Q.

I have here the articles of incorporation, which

indicate they were signed and prepared on the 13th and 14th of
January of 1993.

Do you have any recollection of that

activity?
A.

You mean Exhibit 4?

Q.

I believe that is the exhibit.

A.

Yes.

Q.

The signatures there, Mr. Robert Pett and

Mr. Schultz; is that correct?
A*

That's right.

Q.

You indicated in your prior testimony that the first

meeting that you attended was one that was recently held, at
which the managers were changed; is that correct?

17

A.

That's right.

Q.

You never attended any meeting prior to that time?

A.

No,

Q.

Are you aware of the existence of an operating

agreement of Sure-Tech, Ltd.?
A.

There was none.

Q-

There was none?
I am sorry, your Honor, I only have an original and

copy.

May I approach?
THE COURT:

Q.

You may.

Mr. Schultz —

I mean Mr. Evans, what is the title of

that document?
A.

It shows here operating agreement of Sure-Tech, LLC.

Q.

I am going to direct your attention to pages 15 and

16 of that agreement.

Are there signatures there?

A.

Yes, there are.

Q.

Are they original signatures?

A.

I can't attest to that, but they look original.

They

are in blue ink.
Q.

Whose signatures are there?

A.

Robert Pett and Charles A. Schultz,

Q,

Directing your attention to section 1.4 on the first

page of that document, whose names occur there?
A.

Robert J. Pett and Charles A. Schultz.

Q.

Directing your attention to section 1.4-1, the top of

18

the next page 2, indicates the managers?
A.

Robert J. Pett, Charles A. Schultz.

Q.

Directing your attention to page 3, article 5,

section 5.1, indicates the members and the percentage of their
contribution and its value.

What is the contribution and value

of Robert J. Pett's capital contribution, from that document?
A.

It shows $10.

Q.

That's what percentage?

A.

1 percent.

Q.

And it shows below that Mr. Schultz?

A.

$990.

Q.

What percentage is that?

A.

99 percent.
MR. GUYON:

I move for the admission of the operating

agreement of Sure-Tech.
MR. DANIELS:

Objection, lack of foundation.

He has

never seen it before.
THE COURT:

The Court will give you an opportunity to

conduct voir dire on the foundation question, if you would
like.
MR. DANIELS:

Have you ever seen that document

before today?
THE WITNESS:

No, I have not.

MR. DANIELS:

That's all.

THE COURT:

Objection is overruled.

It is received.

19

It needs to be marked, Counsel.

You bypassed the clerk in that

process.
MR. GUYON:
getting started.

I know.

I am a little short on time here

May I substitute a copy of the operating

agreement, your Honor, for the original?

marked.

THE COURT:

Do you have a copy with you?

MR. GUYON:

I have one copy.

I will have that

This will be Exhibit A, your Honor.

Q. (By Mr. Guyon) Mr. Evans, you had indicated, and I
believe one of the exhibits is the record from the Utah
Department of Commerce, Division of Corporations, Commercial
Code.

Do you have a copy of that?
A.

Yes.

I believe it is No. 2.

Q.

On the second page of that, it indicates, line No. 8,

that amended articles were filed to change the managers and add
new members, correct?
A.

Yes.

Q.

And that's the change that's indicated or that you

have testified that resulted from your meetings?
A.

Yes.

Q.

During the course of your meeting on about the 10th

of April, did you discuss the past history at all of Sure-Tech
as a limited corporation?
A.

Let me turn to the minutes.

No, we did not.

Q.

Did you discuss at all the legal reports to alter the
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membership of the corporation?
A.

Yes, we did.

Q.

Are you familiar with the applicable provisions of

the limited liability partnership act as to that position?
A.

Yes.

Q.

What do they provide, to your knowledge?

A.

Well, an LLC is put together to be able to distribute

profit or loss to the members, and as we were to receive the
profit or loss, that makes us members, and by being that we
were members, we then held the meeting and made the changes.
Q.

Are you aware of the specific provision of the Utah

Code Annotated Section 48-2b-l31, which deals with transfer of
membership?
A.

I have read through that, but no.

Q.

If I indicated to you that specifically it says or

deals with —

says that if the nontransferring members entitled

to receive the majority of the nontransferred profits do not
consent, the transferee has no right to participate in the
management of the business.
MR. DANIELS:
MR. GUYON:

I am sorry, what was your question?
Is he familiar with that?

A.

No.

Q.

Are you familiar with the operating agreement

requirements as to the transfer of ownership and management?
A.

Yes.
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1

THE COURT:

2

MR. DANIELS:

3

THE COURT:

4

Call your next witness.

5

MR. DANIELS:

6

Redirect?
No more questions, your Honor.
You may step down.

I would like to call Mr. Schultz.
CHARLES A. SCHULTZ,

7

called as a witness, being first duly sworn, was examined and

8

testified as follows:

9
10

DIRECT EXAMINATION
BY MR. DANIELS:

11

Q.

Mr. Schultz, state your full name for the record.

12

A.

Charles A. Schultz.

13

Q.

Mr. Schultz, there are several lawsuits involving

14

you, the Evanses, EML, Sure-Tech, are there not?

15
16

A.

There is one lawsuit involving

sure-Tech.

17
18

No, there are not.

Q.

There is another lawsuit entitled Charles A. Schultz

and Beatrice Evans vs. Robert O'Leary and others?

19

A.

Correct.

20

Q.

You had your deposition taken in that case, didn't

22

A.

I did.

23

Q.

In that case the documents that we have been talking

21

you?

24

about here, Exhibit 1 and Exhibit 8, were admitted —

not

25

admitted, but they were attached to your deposition as exhibits

1

to your deposition, were they not?

2

A.

I don't know.

3

Q.

Didn't they send it to you to sign it?

4

A.

They never did.

5
6

MR. DANIELS:

MR. GUYON:

11

I have a copy, Mr. Guyon.

If he gets a chance to review it, I have

MR. DANIELS:

Maybe I will have this marked as an

exhibit.
Q.

Let me show you what has been marked Plaintiff's

12

Exhibit 9, Mr. Schultz.

13

deposition that was taken in that case.

14

that's what it is?

15
16

Do you have

no objection.

9
10

I have never seen it.

any objection to me using the copy of his deposition?

7
8

I have never seen my deposition.

A.

It purports to be a copy of your
Does it appear to be

It appears that that's what it purports to be, yes.
MR. DANIELS:

Your Honor, I would ask the Court to

17

take judicial knowledge of the deposition.

18

that was taken in a related case, filed in this court, before

19

another judge, but still in the third district.

20
21
22

THE COURT:

It is a deposition

Do you object to appropriate excerpts

being referred to in the deposition?
MR. GUYON:

I have no objection to the excerpts.

I

23

suspect 99 percent of that has nothing to do with this, and is

24

not relevant.

25

THE COURT:

That's the reason the Court asked the

1

question about relevant excerpts being used from the

2

deposition.

3

MR. GUYON:

I have no objection to relevant excerpts.

4

THE COURT:

You may proceed on that basis.

5

will not admit the entire deposition.

6

MR. DANIELS:

I think what he says is true that

7

99 percent of it is something else.

8

you mind if I ask him questions from here, your Honor?

9

THE COURT:

10
11

The Court

I only have one copy.

Do

You may.

(Counsel is reading from the deposition.)
Q.

Is it your testimony today, as it was in the

12

deposition, that Sure-Tech was set up to distribute the profits

13

received from EMLP?

14

A.

That was one of the purposes, yes,

15

Q.

And those profits were to be distributed along these

16

percentage lines, that you were to receive approximately 15

17

percent?

18

A.

Correct.

19

Q.

You have never claimed more than 15-percent interest?

20

A.

15-percent interest in the profit from EMLP, no.

21

Q.

Now, on November 17, did you send Mr. Evans this

22

letter, Exhibit 6?

23

A.

Yes, I did.

24

Q.

Agreeing to return or give Mr. Evans his interest in

25

Sure-Tech, or give back all interest in Sure-Tech?

1

A.

Yes, I did.

2

Q.

Excuse me, that's what?

3

A.

Six.

4

Q.

Then he responded with Exhibit 7, did he not?

5

A.

He did sometime later, a couple of months later.

6

MR. DANIELS:

7

THE COURT:

8

MR. NEBEKER:

9

I have no more questions.

Thank you.

Cross-examination?
No questions from the defendants.
CROSS-EXAMINATION

10

BY MR. GUYON:

11

Q.

Mr. Schultz, directing your attention to the Exhibit

12

No. 6, your letter, what were the circumstances at the time

13

that that letter was proposed, as they relate to Sure-Tech?

14

A.

That was prior to a hearing on a motion to disqualify

15

me as counsel for Sure-Tech, and a number of things.

16

just terminated my business relationship with Steve and Lionel

17

Koon in a company called SLC Environmental.

18

to the business practices, so I terminated in relationship to

19

them.

20
21

Q.

I had

I couldn't adhere

As part of that termination did you offer to settle

all of your claims with them?

22

At

I am sorry, I don't understand your question.

23

Q.

Were there more claims than the claims represented in

24
25

Exhibit 6?
A.

No.

Exhibit 6 deals surely —

excuse me —

solely

1
2
3

with Sure-Tech in that lawsuit.
Q.

And a response was received, you indicated, some

months subsequent?

4

A.

Correct.

5

Q.

Approximately how long was that?

6

A.

It was just about two months.

7

Q.

Had there been a change in circumstances between the

8

writing of your letter, Exhibit 6, and at receipt of the

9

response, Exhibit 7?

10

A.

Yes.

Prior to that time, approximately —

I guess a

11

week —

no, probably ten days to two weeks after this November

12

17 letter, I sent Steve Evans a letter retracting my offer of

13

November 17.

14

Q.

Do you have a copy of that letter with you?

15

A.

I do not have a copy of it with me.

16

Q.

To whom was that letter addressed?

17

A.

It was sent to Steve Evans.

18

Q.

What was its purpose?

19

A.

Its purpose was to let him know that the offer to

20

convey Sure-Tech to him and his parents was no longer on the

21

table.

22

MR. GUYON:

Thank you.

Nothing further.

23

MR. DANIELS:

You don't have a copy of that letter?

24

THE WITNESS:

I don't have it with me, no.

25

MR. DANIELS:

Do you have one in your file?

27

THE WITNESS:

Yes.

MR. DANIELS:

I have no more questions.

THE COURT:

You may step down.

MR. DANIELS:

I want to call Pam Evans for just one

question.
PAMELA EVANS,
called as a witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. DANIELS:
Q.

Would you state your name for the record?

A.

Pamela Evans.

Q.

Are you related to Steve Evans here?

A.

I am.

Q.

What way?

A.

He is my husband.

Q.

You heard him testify that he asked you to send

notice of the meeting of the LLC to the members?
A.

Yes.

Q.

Did you do that?

A.

Yes.

Q.

Did you send one to Mr. Schultz?

A.

Yes.
MR. DANIELS:
THE COURT:

I have no more questions.
Questions?
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MR. GUYON:

None, your Honor.

THE COURT:

You may step down.

MR. DANIELS:

I would like to call Mr. Evans again,

briefly, for one rebuttal question.
STEVEN THOMAS EVANS,
called as a witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. DANIELS:
Q.

You were just here when Mr. Schultz testified that

shortly after the November letter he sent you a letter
rescinding his offer to convey the Sure-Tech interest to you?
A.

Yes.

Q.

Did you ever receive such a letter?

A.

No, we did not.
MR. DANIELS:

No more questions.
CROSS-EXAMINATION

BY MR. GUYON:
Q.

Mr. Evans, have you ever been convicted of a felony?
MR. DANIELS:

Your Honor, I need to say something

about this before we go on, if I may.

Mr. Schultz has filed

several papers in the other lawsuit, and now in this one,
wherein he says that Mr. Evans is a felon.

The truth is

Mr. Evans was convicted of a felony, that conviction was
expunged, and the record sealed.

So it is not a proper matter
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1

I think the only way to ensure that the procedural requirements

2

for expungement have been complied with would be to check the

3

record itself, and I am not familiar with that.

4

THE COURT:

The Court invites both counsel to confer

5

for a moment, and determine whether or not the felony was

6

expunged, and what date that occurred.

7

MR. DANIELS:

Your Honor, the document I have

8

indicates that the order of expungement was signed by Judge

9

Tyrone Medley on September 19, 1994.

10

THE COURT:

The conviction itself

The Court is not concerned about the date

11

of the conviction, only the date of expungement.

12

motion for expungement, and who represented the party

13
14

MR. GUYON:

Who filed the
—

That was filed by Charles Schultz.

THE COURT:

Anything further?

The expungement

16

document will be marked and received for purposes of this

17

hearing.

19
20

He

did represent him.

15

18

—

MR. GUYON:

I think, your Honor, that we have

everything.
THE COURT:

Do both sides submit on the question of

21

whether or not this witness can be asked whether or not he is a

22

convicted felon?

23

MR. DANIELS:

24

THE COURT:

25

Yes.
The Court finds and rules as follows.

Aside from any questions involving the code of professional
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1

conduct and any questions involving the attorney-client

2

privilege, which are for another day, the Court finds that in

3

the absence of the expungement record being challenged as

4

defective, that the felony was, in fact, expunged from the

5

witness' records September 19, 1994, by a judge in the Third

6

District Court, and it is inappropriate to make inquiry on

7

for purposes of impeachment —

8

expunged from the witness7 record.

9

objection was made is sustained.

—

on a felony that has been
The question to which an

10

You may proceed.

11

MR. GDYON:

12

MR. DANIELS:

13

THE COURT:

You may proceed.

14

MR. GUYON:

At this point, and it may be appropriate

That's all.
We would rest, your Honor.

15

to make a motion for a directed ruling of the Court, simply on

16

the basis that the evidence presented to the Court at this

17

point demonstrates the formation of a limited liability

18

corporation by Mr. Schultz and Mr. Pett.

19

existence of an organizational operating agreement, which was

20

admitted into evidence.

21

evidence presented that that operating agreement has been

22

complied with.

23

complied with, the original agreement has not been modified.

24

The acts by Mr. Evans and others at this point are nothing more

25

than a nullity, simply because they have failed to comply with

They demonstrate the

That operating agreement, there is no

Since there is no evidence that it has been
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1

status quo as of that time.

2

THE COURT:

For example?

3

KR. GUYON:

My recollection is that major lawsuit

—

4

and if I may —

Mr. Fishburn is the only one here that's even

5

aware.

6

But there was substantial litigation involving a corporation by

7

the name of Unico.

8

relating to an operating agreement, in which the technology of

9

Sure-Tech was being used.

I will kind of take my cue from him and Mr. Schultz.

Mr. Neil Smith, some other individuals,

That litigation became extensive.

10

It ran six months, eight months.

11

during the earlier part of the year.

12

was made, which was fairly complex, involving seven or eight

13

different entities, among which was EMLP, to some extent

14

Sure-Tech was affected by it.

15

Anyway, it was extensive
A settlement agreement

Whatever those circumstances were, Mr. Schultz

16

determined at that time it would be to his advantage to resolve

17

this issue.

18

circumstances changed, and I do not know what, specifically,

19

they were, which caused him to withdraw his offer of

20

settlement.

21

can't be relied on.

22

But, nevertheless, the testimony is that that was done in that

23

manner.

24

a short time to determine what the circumstances were that led

25

to that change of position.

Before the acceptance of that offer was made, some

Having withdrawn that, any offer is gone.

It

I think we have some evidentiary problems.

I would have to confer, your Honor, with my client for

If we could take a short recess, I
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would be glad to do that, and maybe inform the Court.

Or

perhaps that information could be offered to the Court in
chambers.
THE COURT:

The Court will give you an opportunity to

confer with your client.
the Court.

Here are the questions that trouble

November 17, 1994, Mr. Schultz writes a letter,

and, basically, says I am out of it.

Tell me what I need to

do, and I sun no longer a player in this company.
January 9, 1995, a confirmation in writing is made in
response to the November 17, 1994 letter.

Those are the only

on documents in the record today dealing with Mr. Schultz'
withdrawal or intention to withdraw from the questioned
companies.

Neither counsel has raised the issue, but there

certainly appears to be a question of reliance on those
documents, if the owners of the company, in light of the
November 17 initial letter by Mr. Schultz, and the
acknowledging letter of January 9, 1995, by Mr. Evans, sent out
notice that they are going to meet and act in reliance on that
position, they hold a meeting, they vote Mr. Schultz out,
consistent with his expressed desire several months previously,
and there is no evidence in the record today that there was any
change in plans by anyone prior to the meeting.
Then it appears that the only question for the Court
to decide on the very narrow issue presented to the Court today
is whether or not there was an offer to resign, there was an
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acceptance of the offer, and then, consistent with corporate
practice and procedure, a meeting was conducted by the business
entity, and that managership was changed by a vote of those in
attendance, which constituted a quorum.

And subsequent to that

event, they settled their lawsuit, and the matter is over.
Maybe the Court is simplifying the entire procedure
more than it should.

But aside from everything else that has

been presented today, it appears that that is the narrow issue
before the Court.
MR. GDYON:
issue.

I agree with the Court, that that is the

Your Honor, the testimony of Mr. Schultz is that

shortly after the offer, he wrote a letter indicating that he
had withdrawn the offer.
THE COURT:

Where is the letter?

MR. GUYON:

I will have to ask Mr. Schultz.

indicated a copy of it exists.
not receive a copy.

He has

Mr. Evans indicates that he did

Whether that's true, or not, I don't know.

Let's leave that issue, because of lack of evidence, and go to
the procedural requirements.
THE COURT:

Yes.

There is nothing in the record that

would prompt the Court to give any credence to that statement.
Go ahead.
MR. GUYON:

Your Honor, as to the procedural

requirements, a limited liability corporation is somewhat
different than a regular corporation.

I think many of us get
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confused with it.

The testimony and the documents indicate an

appropriately formed corporation, they indicate that that —

or

limited liability partnership, whatever you want to call it,
was formed, that an operating agreement was established.
Testimony in terms of how that was handled will provide, if the
Court desires additional evidence, indicating that the meetings
were held by Mr. Pett and Mr. Schultz, that there was an
agreement to share the distribution of the profits, and that's
fair, your Honor.

All of that is in conjunction with it.

But an agreement to share the profits, your Honor,
does not convey an ownership interest in a business.

Any

corporation, regardless of its liabilities to its shareholders,
can enter into debt negotiations, require obligations that must
be paid off, regardless of who the ownership is.
separate entity.

It becomes a

To say that merely because someone is

entitled to a share of the profits, without more, entitles them
also to take over and run a company, without complying with the
statutes, runs full in face of the law, your Honor.
THE COURT:

Tell the Court candidly how you interpret

the letter of November 17, 1994.
MR. GUYON:

Your Honor, I think the letter was

intended at that time to resolve the issues, and to do exactly
what it said.
THE COURT:

Meaning what?

MR. GUYON:

That whatever the control issue was,
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whatever the ownership issue was, that was to be exchanged for
whatever the consideration involved.

That was the offer.

think the document itself says what it is.

I

I think the

document is clear.
THE COURT:

It is clear to the Court, also.

The

second full paragraph says, "It is my intention to convey my
interest in Sure-Tech, and Bob will also convey his interest to
you, or to whomever you direct.
wish it conveyed."

Please advise me to whom you

It is about as clear and unequivocal as

language can be.
In response to that letter, Evans writes January 9,
1995, as follows:
went south.

I am sorry that the business relationship

Let's cut our losses and get out of here, is

basically what he says in the letter.

We do understand that

you are willing to step out of the picture.
rely on that.

We are going to

We want this matter settled quickly.

It is a

burden to my mother and dad, is basically what he is saying.
And let's be on with it.
Now, tell the Court, after the January 9, 1995
letter, what happened that would change the understanding of
Mr. Schultz and those remaining in Sure-Tech.
MR. GUYON:

Your Honor, it is my understanding, and I

may have to confer with my client relating to this, but that
the offer was made.
it.

I believe that there was a rejection of

Presuming that that is not the case, presuming the Court's
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1

position is correct, that there were only two documents.

2

those two documents, there is an offer, there is acceptance,

3

but there is no performance.

4

THE COURT:

Given

That takes us to the third question.

Let

5

me ask that, and excuse the Court for interrupting, then you

6

respond as you deem appropriate.

7

the performance —

8

when the group met on Sunday, April 9, 1995, and conducted

9

their meeting, made their vote, and concluded the matter?

Was not the acceptance and

were not those two inseparably connected

What

10

happened between January 9, 1995, and April 9, 1995, that would

11

in any way incapacitate the voting out of Mr. Schultz as a

12

manager, and the voting in of other people as substitute

13

managers?

14

MR. GUYON:

I think the Court is under

15

misapprehension of the date of the rejection letter, withdrawal

16

letter of Mr. Schultz.

17
18

THE COURT:

No, the Court just hasn't received any

evidence to that.

19

MR. GUYON:

The Court has —

we do not have the

20

document.

That may well be Counsel's fault.

But my

21

understanding is a letter was written.

22

letter was written and mailed.

23

received it.

24

point the evidence is, orally, that a letter was sent.

25

the rules, the mailing of the letter indicates or is sufficient

Mr. Schultz testified a

Mr. Evans indicated he had not

That's an issue that's unresolved.

But at this
Under
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to determine that it was, in fact, sent.
THE COURT:

The best evidence, the Court suggests,

would be the document itself.
MR. GUYON:
issue of fact.

That's correct.

I understand it is an

Nevertheless, my understanding is that

subsequent to the acceptance, between then and the
reorganization, absolutely nothing happened.

The funds were

not paid, the equipment was not purchased, the activity
contemplated by the settlement did not occur.
To me, it is like if I sell —
car —

again, back to the

if I sell you a car, and you agree to pay me for the

car, and at the end of payment I agree to give you a title,
whatever that consideration is, and then you take the title
from me, without paying, I think that's the issue.
THE COURT:
client.

Go back to the November letter by your

Are there any questions precedent to his withdrawing

from Sure-Tech?
MR. GUYON:

Under that letter at that time, I don't

believe so, except that there is an underlying agreement that
certain activities will take care of, because what's being
settled in this one thing is a group of claims and a group of
long- standing operations.

I understand that, in a contract,

that the rules apply in a particular way.

And I have objected,

your Honor, to the Court's rulings, because these are attempts
at settlement.

They are not firm, regardless of their
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statement.

They —

never there.

we get the response, but the performance is

That's why, your Honor, initially, the offer was

rejected.
THE COURT:

Tell the Court, after careful reading of

the November 17, 1994 letter, by your client, where any
conditions precedent are expressly or impliedly made?
MR. GUYON:

Maybe I better read that little beauty

THE COURT:

Why don't you take a moment and read

closely.

through it, and then direct the Court's attention to any
conditions involving the resignation.
(A brief pause in the proceedings.)
THE COURT:

Having read the letter of November 19,

1994, authored by your client, Mr. Schultz, and after having
conferred off the record with your client, would you like to
direct the Court's attention to any language in the letter
which you construe to be a condition precedent to the
resignation and withdrawal of your client from any involvement
or interest in the 8ure-Tech company?
MR. GUYON:

Your Honor, the text of the letter does

not contain such verbiage.
timely acceptance.

However, the issue was one of

There was no timely acceptance.

THE COURT:

Does it say that in the letter?

MR. GUYON:

No, it does not, your Honor.

THE COURT:

All right.

Is there anything further you
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1

MR. GUYON:

2

MR. DANIELS:

3

Thank you.
Thank you.

No more questions, your

Honor.

4

THE COURT:

All right.

Now, with the conclusion of

5

this witness' testimony in the record, are you ready to submit

6

and have the Court hear any further argument and make its

7

findings and its ruling?

8
9
10

MR. GUYON:

As to the motion for the directed verdict

sort of thing?
THE COURT:

The Court understands the underlying

11

motion is whether or not the settlement agreement entered into

12

between the plaintiffs and the defendants is to be approved by

13

the Court.

14

MR. GUYON:

I have no objection to ruling on that

15

particular motion.

There is, however, one letter which the

16

Court has responded —

17

will take me a half hour to get that letter.

has indicated a desire to look at.

18

THE COURT:

Which letter is that?

19

MR. GUYON:

This is the letter rejecting or

20

terminating the initial offer.

21

THE COURT:

22
23

in the letter.

It

The Court has not expressed any interest

The Court simply asked where it was.

MR. GUYON:

I figured out where it is.

24

need some time to get it.

25

have no objection.

I am going to

As to what's before the Court, I

I would submit that.

Then we will proceed
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with our response, in the event of an adverse ruling.
THE COURT:

So that the record is clear, the Court is

prepared to hear any further argument and make its findings and
ruling on the question of whether or not the order of dismissal
should be signed, and the settlement agreement entered into
between the plaintiffs and the defendants should be upheld by
the Court.
MR. GUYON:

Your Honor, I am not prepared to do that.

I have two witnesses that I would like to call before we do
that, and one item of evidence, the letter, that has been
referred to, in the movant's part of the case.

It will take me

approximately one half hour to obtain that letter.
THE COURT:

Well, it is up to counsel.

If you want

to extend that courtesy to counsel for Mr. Schultz, you are
invited to do so.

The Court assumed that all those documents

would be presented this morning, if they were to be considered
by the Court and argued by counsel.

And the Court is ready to

proceed on the status of the record now.

It is your choice.

It makes no difference to the Court.
MR. DANIELS:

We are ready to proceed.

We don't

—

we want to get this thing done, and Mr. Evans has a plane at
noon.

I guess if the letter is here by the time when you are

still considering it, I have no objection to it.
THE COURT:

I am ready to complete the hearing now.

We set it for an hour this morning on the question of whether
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or not the settlement agreement should be upheld by the Court,
and whether or not the order of dismissal should be signed by
the Court,

The Court understood that was the narrow focus of

this morning's hearing.

Correct me if I aim wrong.

MR. DANIELS:

That's my understanding, too.

MR. NEBEKER:

That's my understanding, your Honor,

and the defendants are hopeful that the extensive negotiations
and stipulation of dismissal will be upheld, and will do
everything in order to further that aim.
THE COURT:

I am ready to proceed, then.

If there is

any further testimony now, the Court will permit counsel to
present it.

If there are any further arguments, the Court will

hear from counsel in that regard.

But the Court understood

that that was the width and depth of today's hearing, and is
prepared to confine today's hearing to that narrow question.
Anything further from counsel for the plaintiffs,
whoever they may be, or counsel from the other side, whoever
they may be, on the question that has been presented to the
Court this morning?
MR. DANIELS:

I have some very brief argument, if I

may.
THE COURT:

Counsel, anything further by way of

MR. GUYON:

Yes, your Honor, I have testimony of two

evidence?

witnesses.

I would like to recall Mr. Schultz to discuss the
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organization and the on-going operations and meetings of
Sure-Tech, and then his secretary as to the mailing of the
letter, the preparation and the mailing of that letter.
THE COURT:

Do you have a mailing certificate?

MR. GUYON:

The letter, your Honor, rejecting or

demonstrating the withdrawal of the offer was simply a letter,
saying we withdraw.

It was prepared by one of Mr. Schultz'

staff, and she is present in the courtroom.

I see that, your

Honor, in the eyes of the Court, as a critical issue, and that
I think when there is an offer made and an offer withdrawn,
even though, as the Court has indicated, the best evidence is
of that letter, I did not in my preparation, which has been
fairly short for this hearing, recognize the significance of
that issue.

It is my understanding the record, or that the

letter exists, that Mr. Schultz dictated to have it prepared,
that his secretary prepared it, and, in fact, had it sent, and
they are ready to testify.
That's the best evidence, your Honor, that I can
provide.

Under the rules of procedure, if that, in fact,

occurred, and that can be demonstrated by unrebutted testimony,
there is a presumption in the law that the letter was, in fact,
received.

That is sufficient, your Honor, as I understand it,

to make that point.

And that's the evidence that I would do.

It may well be that counsel might have some comments regarding
that.
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THE COURT:

If you would like, the Court will permit

you to proffer that evidence.

Frankly, the Court is inclined

to follow what has historically been adopted as the best
evidence rule, and that is the document or the writing itself.
And absent that, the Court is inclined to give little weight to
anything else.

But if you would like to augment the record by

way of proffer or by calling the witnesses, you are welcome to
do so.
MR. GUYON:
in the courtroom.

I can do that.

Both of them are present

I could probably do it more quickly by

proffer.
THE COURT:

Go ahead.

MR. GUYON:

If Mr. Schultz were called as a witness

here at this point, he would testify that there were a number
of annual meetings, and would present documents for the first
annual meeting of Sure-Tech, a limited liability company, which
occurred January 26, 1994.
Charles Schultz.

Present were Robert Pett and

The only members

THE COURT:

—

Why don't you go from November of 1994,

which is the critical dates involving today's hearing, and then
proceed from that date forward, to May 30, 1995.
MR. GUYON:

The documents that I have, your Honor,

are November 24, 1993, which is a copy of the
THE COURT:

Go to 199 4.

MR. GUYON:

I am sorry.

—
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THE COURT:

Anything you would like to present or

proffer from November of 1994 to May 30 of 1995 would be
critical, in the Court's opinion.
MR. GUYON:

Here is the April 27, 1995 report, which

was filed with the Department of Corporations, indicating the
managers of Sure-Tech, Ltd., to be Robert J. Pett and Charles
Schultz, the members to be Robert Pett and Charles Schultz.
THE COURT:

Who prepared that document?

MR. GUYON:

That is prepared and I believe signed by

Charles Schultz.
THE COURT:

Was that signed by any other owner or

manager of Sure-Tech?
MR. GUYON:

No, your Honor, it is not.

There is a document entitled MAmendments,M which I
believe was filed on the 10th day of April, 1995, which is the
purported articles of amendment, which are signed as dated,
April 30, I believe, 1995, and are signed by Lionel Koon, Fred
Evans and Steve Evans, including a statement that they are
authorized as members to sign that.
THE COURT:

What does that document purport to do?

MR. GUYON:

Purports to amend the articles of

organization.
THE COURT:

Does that include or exclude Mr. Schultz

from the business?
MR. GUYON:

Article 4 is amended to substitute Steve
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1

Evans as registered agent.

Article 5 is amended to substitute

2

I believe it is his home address, 1902 Mary Dott Way, Salt Lake

3

City, and to appoint as managers of Sure-Tech Lionel Koon and

4

Fred B. Evans.

5

THE COURT:

The Court has that document.

6

MR. GUYON:

There is another document here entitled

7

the second annual meeting of Sure-Tech, Ltd.

8

February 19, 1995.

9

and Charles Schultz, identifying themselves as the only members

10

of the LLC.

11

Charles A. Schultz.

12

documents.

13

It is dated

Present at that meeting were Robert Pett

This document is signed by Robert J. Pett and
I believe, your Honor, those are the only

We would like to offer or at least have the Court

14

take judicial notice of other documents that relate to the

15

filings in there as part of the record.

16

relate, given the Court's ruling here.

17

I don't think they

Lisa Spivey is Mr. Schultz' secretary.

She is

18

present in the courtroom.

If she were called to testify, the

19

proffer that I would make on her behalf is that she assisted in

20

the preparation of the letter, withdrawing the offer that we

21

have discussed, that was made in November, and that she

22

personally inserted it in the U. S. mails.

23

THE COURT:

All right.

24

MR. GUYON:

The only thing is, for purposes of the

25

Anything further?

record, how to provide that these documents become part of it.
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THE COURT:

The Court will give you the leeway,

either now or at the conclusion of the hearing, to have them
marked as the defendant's next in order, and, absent some
objection, they will be received into the record.
MR. DANIELS:

Your Honor, as to the testimony, as

proffered, of Lisa Spivey, we object to that on the basis of
Utah Rules of Evidence No. 1004, commonly referred to as the
original writing rule, or best evidence rule, and also move the
Court for its order excluding from evidence and striking from
evidence any reference to that letter, based on the same rule.
THE COURT:

The objection is sustained, and the

motion to strike is granted.

That's been the Court's position

from the outset of the hearing.
All right, anything further?

Does anyone want to

argue any further or make any other presentation by way of
exhibit, by way of testimony, or by way of proffer, before the
Court rules?
MR. GUYON:

I would like to call and place on the

stand Mr. Charles Schultz.
THE COURT:

For what purpose?

MR. GUYON:

Mr. Schultz has some additional testimony

that he feels is critical to the nature of the hearing, as it
relates to the position of nonmembers of this organization
presuming to step in and take over its operation, in violation
of the statutory provisions that control that activity.
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1

THE COURT:

2

You may.
CHARLES A. SCHULTZ,

3

called as a witness, being first duly sworn, was examined and

4

testified as follows:

5
6

DIRECT EXAMINATION
BY MR. GDYON:

7

Q.

Mr. Schultz, you have been sworn.

You are still

8

under oath.

9

explain to the Court the circumstances under which this

Mr. Schultz, quickly as possible, could you

10

corporation was organized, its compliance with the provisions

11

of the applicable code, and circumstances that led to your

12

just a background update into your letter of November of 1994.

13

A.

—

Sure-Tech, LLC, was formed, as it says in the

14

documents, for the purpose of investing in various companies

15

and projects and holding ownership interest in it.

16

was formed by Robert Pett and me.

17

times have been the only members and only managers of Sure-

18

Tech.

19

member.

20

reasons that Mr. Evans alluded to in his testimony.

21

had tax problems and both had tax liabilities.

Sure-Tech

Robert Pett and I at all

Mr. Evans, his parents, Mr. Koon, no one else was ever
They were never intended to be a member, for the very

22

They both

It is true they were to receive a portion of the

23

profits of EML, if they ever made any profits, and that was

24

distributed through Sure-Tech, but that was a separate

25

agreement.

They were never intended to be managers, never
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intended to be members, because, if they were, the IRS could
then seize their interest in Sure-Tech,
they were never made members.

For that very reason,

If EML had ever made any profit,

and it had been distributed through Sure-Tech, it would have
been distributed along the lines that I testified to at my
deposition in the other case, but that did not mean they were
ever intended to be members.
They would have received some sort of consulting
agreement and have been paid that way.

It was purposely and

specifically set up so that they would not be members.
only members would be Mr. Pett and me.

The

That was the way it was

from day one.

That's what the organizational agreement

provided for.

It specifically states in there that the only

members would be Mr. Pett and me.
of the meeting, specified that.
there.

The initial meeting, minutes

Only Bob Pett and I were

We have those here as records, the originals plus

copies.
The annual report, the first annual report, filed
with the Department of Corporations, shows that the only
members were Mr. Pett and me.

The second —

the first annual

meeting of Sure-Tech records specified Mr. Pett and me.
was the way it was intended.
and me.

That

Second annual meeting, Mr. Pett

The second filing with the Department of Corporations

shows that only Mr. Pett and me were members.
articles are clear.

The only

Mr. Evans and his family were never
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members, never intended to be members, and for that very
reason.
The letter of November 17 was sent prior to the
hearing in this court on the motion to disqualify, and prior to
a number of other things taxing place.

As I testified earlier,

when I terminated my business relationship with Mr. Evans and
Mr. Koon, I did not want to have anything further to do with
them.

I sent Mr. Evans' letter, specifically saying that we

would convey Sure-Tech to him and his family, because there was
a side agreement with EML that said that if EML goes out of
business, is dissolved, that 50 percent of the patent rights
would come to Sure-Tech.
Neither Mr. Pett nor I claim any interest in those
patent rights, and it was our intention Steve would always get
those.

If they came to Sure-Tech, we would convey those to

Steve.

We thought this would be the best way to facilitate

this.

But when Mr. Evans failed to appear for the hearing,

failed to do other things that were required, it cost us to
incur more time, litigation expense, more liability, we then
withdrew that offer.

We sent that off approximately ten days

to two weeks after this.

In fact, I think it was the day of

the hearing, disqualification hearing, or the day after.
MR. DANIELS:

I would ask that be stricken on the

basis of Rule 1004.
THE COURT:

Overruled.

The Court will give Counsel
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an opportunity to connect it.
A.

I can have that document here.

pick it up.

I sent my nephew to

I can have it here probably in 20 minutes.

was the document that was prepared and sent.
also testify.

Miss Spivey can

She corrected it and mailed it.

doubt it was sent.

That

There is no

This acceptance offer was received some

time after.
I also testified in my previous deposition, I was
asked by Mr. Fishburn about this same document, I testified
then it had been rejected, and Mr. Evans accepted it only after
the rejection was sent.
Mr. Evans never was a member of Sure-Tech.
Evans was never a member of Sure-Tech.
member of Sure-Tech.

Fred

Bea Evans was never a

They were never intended to be.

There

are no documents that indicate that they are members, ever were
intended to be members, and never had any interest.
Also, with respect to this alleged meeting that they
had, I never received any notice of that meeting.
never received any notice of that meeting.

Mr. Pett

As members, they

could not have a meeting with respect to Sure-Tech, because
they weren't members, never were members.
MR. GUYON:

I think he has explained it, your Honor,

the best way possible.
THE COURT:

Any questions?
* * *
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CROSS-EXAMINATION
BY MR. DANIELS:
Q.

Let me see if I have your testimony straight.

As I

understand it, you set this up, Sure-Tech, and profits were to
be distributed according to the documents that we have had,
that you were going to get about 15 percent, and, essentially,
the Evanses were going to get the rest?
A.

Initially, it was set up Dean Bradshaw was going to

receive a portion.

That never got resolved.

But, basically,

profits were going to be distributed, yes.
Q.

The amounts changed?

Originally, Bradshaw was

supposed to get some, and later that changed?
A.

Yes.

It later changed, and Dean was not supposed to

get any, I guess.
Q.

But what the percentage was, it was never —

I guess it didn't matter all that much, since no

profits were ever needed to be distributed?
A.

correct.

Q.

Your business relationship with Mr. Evans broke down

in November of 1994?
A.

Correct.

Q.

You wrote him that letter that has been marked and

received in evidence, saying, essentially, I don't want any
more to do with this?
A.

Exactly.

The reason I wrote that letter is we owned

Sure-Tech, and we were offering to convey it to him.
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Q.

You sent him that letter, and you say you changed

your mind shortly thereafter?
A.

Correct,

Q.

When he sent you the letter in January, accepting

that, you feel that's not timely?
A.

The offer had already been terminated by the prior

letter.
Q.

So you still considered yourself a manager, really

the main manager of Sure-Tech, after that time?
A.

I am the manager of Sure-Tech, and I am a 99-percent

owner of Sure-Tech.

Bob is a 1-percent owner of Sure-Tech.

That's the way it is.
Q.

That's the way it has always been.

Let me refer you to Exhibit 2.

That's the record

from the State Department of Corporations, Department of
Commerce, keeps track of this.

Down there on the bottom of the

first page, under "Remarks," it indicates that on February 1,
1995, the LLC was declared delinquent for failure to file an
annual report; is that right?
A.

That's what it says.

Q.

In fact, you didn't file an annual report this year?

A.

We did file one, yes.

Q.

Why did they declare you delinquent?

A.

Apparently, they hadn't received it.

Q.

Oh.

And that was mailed to you on February 1.

Did

you get a copy of that delinquency notice?
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A.

I honestly don't remember.

Q.

Well, on February —

excuse me —

on March 1 the LLC

was suspended, because of no annual report, wasn't it?
A.

That's what the record says, yes.

Q.

That was mailed to Charles A. Schultz, wasn't it?

A.

Correct.

Q»

Did you receive a copy of that?

A.

I don't remember if I did, or not.

Q.

So you were manager of it, and you were running it,

and you had an interest in it, but you don't even remember
whether you got these documents, and you don't remember whether
you filed an annual report?
A.

I know we filed an annual report.

We have a copy of

it here.
Q.

It is the State's fault they made this mistake and

suspended you?
A.

Whether we were suspended, or not, we filed an annual

report, and we have been reinstated, and the report is here.
Mr. Guyon will show you that, if you like.
Q.

Let me show you what has been marked Exhibit 11.

Is

that a letter that you sent to Mr. Evans recently?
A.

Yes.

I sent it to him on April 21.

that's not correct.

Excuse me,

It was hand delivered to him on April 21.

Q.

That followed a conversation that you and he had?

A.

Correct.
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Q.

In that conversation you settled all the matters that

have to do with this, including the other lawsuit and this one
and all of them?
A.

No, we did not.

We discussed parameters surrounding

which we could settle.
Q.

And this document embodies that?

A.

Correct.
MR. DANIELS:
THE COURT:

I would offer this, your Honor.

Any objection?

MR. DANIELS:

It is Exhibit 11.

THE COURT:

Absent any objection, it is received.

MR. GUYON:

No objections, your Honor.

Q.

Do you still want to settle the case on this basis?

A.

No.

Q.

You changed your mind on that, too?

A.

Correct.
MR. DANIELS:

No more questions, your Honor.

THE COURT:

Anything from either counsel?

MR. GUYON:

No questions, your Honor.

THE COURT:

You may step down.

Anything further?
MR. DANIELS:

I have brief argument to present, if I

may.
THE COURT:

Let's see if Counsel has any further

evidence that he wants to present.

If not, we will hear
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1
2

argument.
MR. GUYON:

Your Honor, the only thing we have is

3

that specific letter that we have requested, and I think we can

4

go on with all the proceedings, absent that, and he is either

5

going to be here, or not.

6

THE COURT:

We will proceed with argument.

If the

7

letter arrives before you are through, assuming there isn't

8

some type of filibuster in the argument, we will consider it.

9

Otherwise, the Court is ready to hear argument, and proceed.

10

MR. DANIELS:

I want to be very brief, your Honor.

11

But the evidence shows that from the very beginning the Evanses

12

were the majority shareholder in this.

13

were to receive the majority of the profits.

14

to the attorney for the limited partnership, they told her that

15

they were going to be members, and have the majority of it.

16

whether he in November decided to withdraw and give his

17

interest back, or whether he didn't, it doesn't really matter,

18

because the Evanses always had the right to call a meeting and

19

elect new directors.

20

The document shows they
When they talked

So

They always held the majority.

I want to point to the Court I think Mr. Guyon

21

misperceives, at least as I understand it, how an LLC works.

22

want to draw you to 48-2b-125, which is management of an LLC.

23

And this is what it reads.

24

liability company, unless otherwise provided in the articles of

25

organization, shall be vested in its members in proportion to

M

I

The management of the limited
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1

their interests in the profits of the limited liability

2

company," and so on.

3

the articles of incorporation, say these are going to be the

4

managers and the members, until further meetings of the LLC.

5

The thing that was filed with the State,

It is like a corporation, in this sense, every time

6

you add a new member, change percentage, change something, you

7

don't have to go down and file a document with the State.

8

That's done internally.

9

underlying rule is management shall be vested in the members in

It changes from time to time.

But the

10

proportion to how the profits are to be distributed.

11

what an LLC is supposed to be, a company set up to distribute

12

profits.

13

interest.

14

and that's what they did.

15

whether he didn't, I think is kind of a side issue, although I

16

think it is sufficient, in itself, to grant judgment to us.

17

Even if he hadn't, they always had the right to do this.

That's what this is.

That's

They always had the majority

They always had the right to change the managers,
Whether he withdrew his interest, or

18

We would submit it on that basis.

19

MR. GUYON:

I appreciate Counsel's argument and

20

explanation of the law, and it is correct, as far as it goes.

21

Says if there are no internal documents, then the law applies.

22

In this case, your Honor, there are internal documents.

23

internal document has been admitted as an exhibit.

24

called the operating agreement of Sure-Tech.

25

agreement, Section 8.1, page 6, says, "The business of the LLC

That

It is

That operating
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shall be under the exclusive management of the managers.

The

members who are not managers shall not participate in the
management of the business of the LLC.11
This is the point that Mr. Schultz is trying —

has

been trying to make throughout his presentation, is that from
the inception of this corporation by himself and Mr. Pett,
there has never been a time when Mr. Schultz and Mr. Pett have
not been the managers of this corporation, or of this limited
corporation.

Since they have always been, since there is no

way that has been demonstrated it can be otherwise, they are
still and remain in control of that business.

It is not and

does not concern the ownership of the corporation, the right to
management of the corporation, how the profits are distributed.
The testimony has been, simply, because of tax
liability problems on behalf of the Evanses, this corporation
distributes to them certain percentages of its profits, if they
accrue.

They never did accrue.

There have been no profits.

But that does not give them the right to come in and say, We
are now the managers.

They are not now.

They never have been.

They cannot be, unless and until they comply with the
requirements of the operating agreement of Sure-Tech.
have not done this.

They

Therefore, they are not entitled to enter

into any agreement on behalf of Sure-Tech.
MR. NEBEKER:

Your Honor, in the event that the Court

finds that there is not authority for the dismissal, the
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morning, dealing with the authority to enter into the
settlement agreement and the order of dismissal being signed by
the Court, the Court finds and rules as follows:
was set for 9:00 a.m., May 30, 1995.
eleven.

The hearing

It is now ten after

The estimate for the hearing was one hour.

The Court

still has not received any letter from the office of
Mr. Schultz, indicating that there was a change in the position
of Mr. Schultz to convey his interest to the Evanses on the
Sure-Tech company.
And the Court finds that the best evidence rule
applies, and, absent any document to the contrary, the Court
does not give any substantial weight to the representations
made that after November 17, 1994, and before January 9 of
1995, or before April 9 of 1995, there was ever any change in
Mr. Schultz' willingness to convey his interest in Sure-Tech.
The Court further finds as follows:
of events are as follows:

The chronology

November 17, 1994, Mr. Evans is the

recipient of a letter authored by Mr. Schultz, wherein he
states as follows:

"It is my intention to convey my interest

in Sure-Tech, and Bob," assuming that's Bob Pett, "will also
convey his interest in Sure-Tech to you or to whoever you
direct.

Advise me to whom you wish it conveyed.

I will not

dismiss the case against EML so that you or whomever you direct
can decide what to do."
months later.

That's precisely what occurred several

"However, I am going to withdraw as counsel for
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1

Sure-Tech after the conveyance and after the pending motions

2

are decided."

3

The next document which the Court finds to be

4

significant is the letter of January 9, 1995, the recipient

5

being Mr. Charles A. Schultz, the author being Mr. Steve Evans.

6

That letter confirms, in substance, their willingness to accept

7

a conveyance, by Mr. Schultz and Mr. Pett, the withdrawal of

8

any interest they have in Sure-Tech, and conveying any

9

interest, whatever it may be, percentage-wise, of Sure-Tech to

10

the Evanses.

11

The next document of interest is the April 9, 1995

12

meeting of the members of Sure-Tech, LLC, wherein, in reliance

13

on the documents of November of 1994 and January of 1995, they

14

conducted their business, substituted Mr. Schultz as the

15

registered agent, replaced Mr. Schultz and Mr. Pett, pursuant

16

to the prior agreement, as managers, and proceeded to designate

17

new managers and new registered agents.

18

The next document of interest is a letter dated April

19

21, 1995, to Mr. Evans, authored by Mr. Schultz, wherein, in

20

paragraph 6, Mr. Schultz again reconfirms that he and Mr. Pett

21

will convey all interest in Sure-Tech.

22

documents in the record before the Court are consistent in that

23

regard.

24
25

I mean, the only

The Court finds that, based on all of those
documents, and the conduct of the business owners, that
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Mr. Pett and Mr. Schultz, at least for purposes of today's
hearing, did not have any managerial responsibilities in
Sure-Tech.

Thereafter, a settlement agreement was entered into

between the plaintiffs, Sure-Tech, LLC, and the defendants, EML
Projects, et al.
The Court finds that there was both express and
implied authority by the plaintiffs and the defendants to enter
into the settlement agreement.
The Court further finds that the parties relied to
the mutual detriment of each other in negotiating and
finalizing the settlement agreement, and that the settlement
agreement is upheld by this Court.
The Court further finds that the order of dismissal
is appropriate in connection with the settlement agreement, and
it will be signed May 30, 1995.
Undoubtedly, other issues will be presented to the
Court on another day, involving this lawsuit.

But regarding

the narrow question before the Court in today's hearing, the
Court has found and ruled as articulated.
Counsel for Sure-Tech will prepare very detailed
findings and an order reflecting the ruling of the Court from
the bench.

Those documents are to be submitted to opposing

counsel for approval as to form.

They are to be submitted to

this Court for signature on or before June 9, 1995.
(This proceeding was concluded.)
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April 4, 1995
TO C A L L W P l T E P OIRECT

PRIVILEGED & CONFIDENTIAL
SETTLEMENT NEGOTIATIONS
*

Mrs. Beatrice Evans
1888 East Millbrook Road
Salt Lake City, Utah 84106
Mr. Steven Evans
1902 East Mary Dott Way
Salt Lake City, Utah 84106
Re:

2* C2-NSCL
W A Y N E - . B L A C K , P C.
TPEO — r N L I N S O N
P I C - A R O - . NE3EKEP
EAPL » S'ATEN

C0«»O«ATlON

A T T O R N E Y S AT L A W

PLAINTIFF'S
EXHIBIT

MAILED

_3
FAX:

484-8068

Proposed Settlement Offer

Dear Mrs. Beatrice Evans and Mr. Steve Evans:
E.M.L. Projects, Ltd. ("EMLP") proposes the following settlement
offer. The offer, which is conditioned on all terms being accepted, is
as follows:
1.
EMLP would, upon the signing by all parties of the final
settlement documents, including a Settlement Agreement, assign to Steve
Evans all its interest in the intellectual property he previously
assigned to EMLP, to include any pending patent applications. Pending
signing of the final settlement documents, EMLP would authorize Steve
Evans, at his own expense and with no cost to EMLP, to pursue the
patent rights in the name of EMLP, and would specifically authorize
Steve Evans to work with Norton Townsley to pursue the patent rights.
Steve Evans would have the affirmative obligation to assign all the
intellectual property rights back to EMLP immediately if Sure-Tech,
Steve Evans, Pam Evans, Beatrice Evans, Fred Evans or Lionel Koon
breach the Settlement Agreement, or are otherwise not able to
effectuate the obligations assigned to Sure-Tech as part of this
Agreement.
2.
Sure-Tech would dismiss its lawsuit against EMLP, et al. with
prejudice.
3.
Sure-Tech would assign to EMLP all of Sure-Tech's rights,
title and interest in its partnership interest

IfoRi.qw

4.
Beatrice Evans would agree to release all her claims against
the Defendants in the Evans-Schultz vs. O'Learv, 'et a^pp lawsuit; agree
to waive any claim for a deficiency that might otherwise be due under
the Lease; agree to waive any claim for breach that_would be associated
with the Lease; and agree to waive any claim for attorneys fees.

Mrs. Beatrice Evans
Mr. Steven Evans
April 4, 1995
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Beatrice Evans, however, would remain a party to the lawsuit for the
purpose of asserting the cross-claim she has previously asserted
against Charles Schultz, which is to the effect that she and not
Charles Schultz owns the equipment leased to EMLP, and she is entitled
to all the lease payments that EMLP has made, up through the current
date. Beatrice Evans, to the extent she is able, releases EMLP of any
liability for payments due under the Lease subsequent to March, 1995.
I.e., if the court finds that Beatrice Evans owns the equipment:, and
that Charles Schultz does not, then EMLP will receive back any lease
payments it has paid into court for April 199 5 onward.
5.
EMLP and the other Defendants would waive any claim to
attorneys fees that they have against Mrs. Evans, but would reserve all
claims they have against Charles Schultz, including a claim for
attorneys fees.
6.
On the conclusion of this lawsuit, regardless of its outcome,
EMLP would relinquish to Beatrice Evans possession of the leased
equipment, or that much of the equipment that the Court concludes she
owns.
7.
This agreement contemplates that EMLP will retain ownership
and possession of any and all items purchased by EMLP, and this term is
understood by the Evanses, Sure-Tech and Lionel Koon in accepting this
offer.
8.
compete.

EMLP would release Steve Evans from his covenant not to

9.
Except as set forth in the Settlement Agreement, Sure-Tech,
Steve Evans, Pam Evans, Beatrice Evans, Fred Evans and Lionel Koon
would all release and waive any and all claims they may have against
EMLP, Waste Products, Inc., Ecology Management, Robert O'Leary, Neil
Smith and Robert Rippley; likewise, EMLP, Waste Products, Ecology
Management, Robert O'Leary, Neil Smith and Robert Rippley would release
any and all claims they may have against Sure-Tech, Steve Evans, Pam
Evans, Beatrice Evans, Fred Evans and Lionel Koon.
10. Beatrice Evans would Release EMLP of its obligation to pay
personal property taxes on the leased equipment and would assume the
obligation for personal property taxes beginning April 15, 1995, and
tax accrued after that date. EMLP would remain responsible for a
prorated portion based on its obligation to pay taxes through April 15,
1995.
11. If notwithstanding the good faith efforts of Beatrice Evans,
Fred Evans, Steve Evans, and Lionel Koon, Sure-Tech is not able to
effectuate the covenants assigned to Sure-Tech in paragraphs 2 and 3
above, then all title and rights to the intellectual property

Mrs. Beatrice Evans
Mr. Steven Evans
April 4, 1995
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identified in paragraph 1 above will either remain the property of EMLP
or will revert to EMLP, and Steve Evans will execute all documents
necessary to assign rights back to EMLP. "Good Faith Efforts," in this
instance, require that Beatrice Evans, Fred Evans, Steve Evans, and
Lionel Koon, as members of Sure-Tech, LLC, convene a meeting of
Sure-Tech's members by no later than April 14, 1995, and that each vote
(a) to direct its manager to dismiss the Sure-Tech lawsuit against EMLP
with prejudice; and (b) to direct its manager to assign to EMLP of all
Sure-Tech's right, title and interest in its 20% partnership interest
in EMLP. (Sure-Tech, however, will retain all tax losses previously
distributed to it; to be redistributed among its members) . If right
and title to the intellectual property reverts to EMLP or is retained
by EMLP in accordance with this paragraph, then, and in this event,
EMLP will give to Steve Evans a license to use and market the equipment
and system covered by the patent.
This letter is submitted in accordance with Rule 4 08, Utah Rules
of Evidence, and is not to be used for any purpose inconsistent with
that Rule.
Sincerely,
CALLISTER NEBEKER & McCULLOUGH

P. Bryan Fishburn, Esq.
Attorneys for: E.M.L. Projects, Ltd.
/
Ecology Management, Ltd.
'
Waste Products, Inc.
Robert O'Leary
F. Neil Smith
Robert Rippley
PBF:tpb
cc:
F. Neil Smith
Lionel Koon (fax)

Mrs. Beatrice Evans
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By_l
BY.ff,A «Zt**<^
Beatrice Evans, individually and
as a member of Sure-Tech, LLC

-'"Strive Evans, individually and
as a member of Sure-Tech, LLC

By

'J>UJ,'

(3-£y~^l

H,\y1 1

Fred E v a n & , i n d i v i d u a l l y ^
a s a member of Supe-Tech^LLC..

icTfe6on, inQividt^lIy apd:
as jk member of Sure-TecTr; LLC

, Waste Products, Inc.,
the general partner for, E.M.L.
Projects, Ltd.
^/

JX-

, Waste Products, Inc.,
the general partner for Ecology
Management, Ltd.

By:,
'Robert O'Leary/'

/

By l-^niA

, Waste Products, Inc.,

- = - #

./

CO&<n^\——

Pam Evans, i n d i v i d u a l l y

By:,

.<•'••

IF. Neil Smith

By=\^A.-\',,^/:A.,
Robert Rippley
I3WI.*

\\

x.

7?/?.

IHrntya-fc.

MCM

" W « < I CM.

(Name)
The name
Sure-Tech
LLC.of t h i s Limited L i a b i l i t y Company s h a l l ba

ARTTg;r.fi T I
(Term)
The term of this Limited Liability Compar.y shall be perpetual
or until terminated by agreement of its members and managers.

A3TICXS m
(Business Purpose)
Sure-Tech LLC is organized for the purpose of investing in
various companies and projects, however, the LLC may engage in any
activity permitted under Utah law or the laws of the states and/or
territories

of

the United

States

wherein

Sure-Tech

LLC is

authorized to do business.

P -'•

ARTICLE g
(Registered Agent)

i=

^

The Registered Agent for Sura-Tech LLC is Charles A. SchultzT
who, by affixing his signature hereto, hereby acknowledge? hisT
willingness to act as the Registered Agent on behalf of Sure^TechLLC.
Registered Agent:
Charles A. Schultz
345 East 400' South, Suite 101
S a l t Lake City)' Utah 84111

.
[-j
Ij
12

P,

£!SlTiS#S
i7
I±

Dated this

/^

day of January, 1993.

Charles A. Schultz (Registered Agent)
Additionally, sure-Tech LLC hereby appoints the Department of
Corporations as its Registered Agent for service of process, if the
Registered Agent named herein has resigned, the agent's authority
has been revoked or if the Agent cannot be found or served aftap
due diligence.

(Principal Place of Business)
The principal place of Business for Sure-Tach LLC shall be 345.
East 400 South, Suite 101, Salt Lake City, Utah 84111.

ARTICLE, VI
(Managers of Sura-Tech LLC)
Tha Managers of Sure-Tech LLC are:
Robert J. Pett
224 West 7th South
Brigham City, Utah 84302
Charles A. Schultz
345 South East 400, Suite 101
Salt Lake City, Utah 84111
the above named individuals shall act as the managers of Sure-Tech
LLC until the first meeting of the members of Sure-Tech LLC or

Z

until th.ir suc=. a a o r a
Datad thia

a r e alactad _

of January, 1993.

ACKNOWLEDGEMENT

On tha / V

day of January 1993, the abuve signed Robert Jk

Pett and Charles A. Schultz personally appeared bafora ma and di&
personally

sign tha foregoing Articles of Organization

presence.

Datad this

^xary Public

/ V

day of January 1993.

^.Fffi2L

3

in my

SURE-TECH. ULC MEETING OF MEMBERS
Date: Sunday, April 9th, 1995
Time: 3:15 p.m.
Place: 1888 East Millbrook Road
Salt Lake City, Utah 84106
Mefflters, in .attendance;
Steve Evans
Fred B. Evans
Lionel Koon

MfifuhgRi absent;
Charles Schultz

Note: Prior to the meeting, a phone call was made to
inquire about his attendance, but no answer
was given, except his answering machine.

Guest?; attending:

Kathy Koon
Pamela Evans
Beatrice Evans
Minutes r?f the meeting:
Steve Evans acting as chairperson of the meeting, called the meeting to
order and read the letter which had been sent by mail to all members and
managers, giving notice of the meeting.
Stated the fact, that this meeting was in a state of agreement with the
laws governing Limited Liability Companies in the State of Utah and under
the Articles of Organization of Sure-Tech, LLC.
The first item of business was to offically give Lionel Koon 5% interest
in Sure-Tech, LLC.

1
1

I

PLAINTIFFS
EXHIBIT

g

1 ^dmni **M

Then new managers were elected as per the Articles of Organization.
Fred B. Evans and Lionel Koon were unanimously elected as the managers
of Sure-Tech, LLC and Steve Evans is to become Registered Agent.
Mr. Schultz and Mr; Pett are to be notified of their replacement. Time
was spent discussing the fact that the Annual Report had not been filed
with the State nor had any tax reports been done dispersing the loss and
the law suit with EMLP was pending. All of these problems were the direct
result of Charles Schultz not fulfilling his management duty to the members
and has breeched his fiduciary responsiblity as an attorney to the
members and the company.
The decision was unanimous to get the company in good standing with the
State and to obtain the tax records and file returns as soon as possible.
The law suit was to be stopped and a settlement drawn up. Charles Schultz
was to be terminated as legal counsel because he was acting on his own
accord, which was and is in direct conflict with the other members.
A decision was made to return the 20% ownership in EMLP once settlement
was reached and to obtain legal counsel to investigate actions by the
former manager along with drawing up settlement papers.
At the close of the meeting, discussion was made, who had ownweship in
Sure-Tech and that Charles Schultz* s deposition, along with our own
documentation and accounts, all showed that we are the members. The
meeting followed the Jaws of the State of Utah which govern LLC companies.
All members in attendance unanimously approved all actions.
Meeting adjourned.

Signed by:
Fred B. Evans

Steve Evans

Member and Manager

Mftnjber

Charles A. Schultz
ATTORNEY AT LAW
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801) 466-7308
November 17, 1994

EXHIBIT NO

Ii_

D. JONES

PLAINTIFFS
EXHIBIT

Steve Evans
1902 Mary Dot Way
Salt Lake City, Utah 84106
Dear Sieve:
I am very sorry that things worked out as they have. However, due to the severance of
our business relationship, there are several matters that must be addressed, i.e. SureTech and the equipment lease.
It is my intention to convey my interest in Sure-Tech, and Bob will also convey his
interest in Sure-Tech, to you or whom ever you direct. Please advise me to whom you
wish it be conveyed. I will not dismiss the case against EML so that you or whom ever
you direct can decide what to do with EML. However. I am going to withdraw as
counsel for Sure-Tech after the conveyance and after the pending motions are decided. I
cannot withdraw as counsel with motions pending.
I will proceed with the litigation against O'Leaiy and EML on the equipment, although
yoMr mother may wish to have someone else represent her in that proceeding. I,
however, shall continue to represent myself.
If there are any other matters that need to be seUled, please advise mc so that I may
take the appropriate actions.
Regretfully:

Charles A. Schultz
CAS/lbk
cc:

Beatrice Evans
file

STEVEN T. EVANS
1902 Mary Dott Way
Salt Lake City, Utah 84106

CERTIFIED MAIL
January 9, 1995
Charles A. Schultz
2554 South Dearborn Street
Salt Lake City, Utah 84106
Dear Charlie:
I to am very sorry that things did not work out in our business relationship.
Nonetheless there are matters which must be settled as quickly as possible,
such as the Equipment Lease, Sure-Tech and Dean Bradshaw.
In your letter dated November 17, 1994, you have given me notice of your intention
to convey your interest and Bob's interest in Sure-Tech to whom ever I direct,
along with the case with EML. I understand that Sure-Tech has $80,000.00 worth
of loss from EML which needs to be dispersed before conveyance. Charlie you know
what the make up of Sure-Tech was to be and why. If you can use the loss, keep
it, it is the only thing of value in this whole mess. I accept your
intention to convey Sure-Tech and ask that you convey it in the name of Fred and
Beatrice Evans. Paper work will need to be prepared to make them the
managers of Sure-Tech LLC, with the resignation of you and Bob as managers.
Charlie in your resignation as representative for my mother in the Equipment Lease with
EML, you show concern that "This matter may be resolved in a manner that will cost
you the least concern and incovenience" yet you represent yourself and have filed
a new suit which will do nothing but draw this matter out. It is interesting
that since June, the court of Judge Rokich shows you have only communicated
four times with them. We have spoken with the clerk and the Judge because we were
told 30 to 40 times you had appointments with them to deal with the equipment.
Charlie this is bizarre. You krit>w my parents own the eqiuipment and the lease
payment was to pay the loan at the banl^, which my mother personally guaranteed.
The payment was to be paid by you as the attorney and manager of Sure-Tech, not
as an owner of the equipment. Therefore, your resignation as legal counsel for my
mother means you have nothing more to do with that matter.
Charlie you have given me notice that I should obtain personal legal representation
to advise me, that you, Charles A. Schultz no longer represent me in personal or

business legal matters. I here by give you notice that I accept your resignation
and ask for all files both business and personal be returned to me or my designee,
and that you cease and desist any legal action in my name and any companies which
myself, my wife or my parents have any interest. Because of my schedule and the
possibility that further delay in resolving these matters will cause damage to my
mother and dad and to me. I must request that you respond to me, in person, within
48 hours from the date of reciept of this letter to resolve these matters.

Sincerely,

Steve Evans
cc:

Beatrice Evans
Fred B. Evans
Dale Lambert
Ed Guyon
Brian Fishburn
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Charles A. Schultz, (4760)
Anof^t^ ioT Petitioner
P.O. Box 1516
Sandy, Utah 84092
Telephone: (801) 944-8804

2
t

PLAINTIFFS
EXHIBIT

I

I4irt0138f\

m THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
—oooOoooPETITION AND ORDER
FOR EXPUNGEMENT
OF RECORDS

STATE OF UTAH,

Plaintiff,
vs.
Steven Thomas Evans
Defendant

case No.

tyO^C&VZ^

W=£

jLgo_2 Mary P o t t Way
gajjt Lake C i t y . Utah 84106
Address
2^3-1953
Date of B i r t h

Judge:

JUDGE TYRONE E. MEDLEY

Defendant.

-oooOoooComes now the above named petitioner, pursuant to 77-18-2
U.C.A., as amended, and hereby petitions this Court for an Order
of Expungement and sealing for any and all records relating to
the following offense:1
***please circle and fill in statements that are
applicable***
1.
1979 by:

Defendant was arrested on the 28th day of September,

A*

The Salt Lake City Police Department

B.

The Salt Lake County Sheriff's Office

C.

The University of Utah Police

D.

Other agency

under file number 111413 as reflected by the Salt Lake County
Sheriff's Office records, for the crime(s) Fugitive from Justice
—Decline to Prosecute.
2.

Defendant was arrested on the 1st day of August, 1980

by:
A.

The Salt Lake City Police Department

B.

The Salt Lake County Sheriff's Office

C.

The University of Utah Police

D.

Other agency

under file number 105857 as reflected by the Salt Lake County
Sheriff's Office records, for the crime(s) Fugitive from Justice
—

Dismissed.
4.

The file #105857 (Fugitive from Justice) was dismissed

without conviction on the 31st day of October, 1980, and one
month has passed since the case dismissal.
5.

The City/State declined to prosecute file #111413

(Fugitive from Justice) and that one month has passed since my
arrest on the date shown on the herein filed petition.
6.

The petitioner has made a diligent search of the courts

and has been advised that no court records exist for these
arrests due to their age.

7.

That the defendant should not bear the stigma of the

Felony/Misdemeanor arrest.
is Is
Respectfully submitted this

da
day of September 1994.

Schultz
Attorney for Petitioner

Charles A. Schultz, (4760)
Attorney for Petitioner
P.O. Box 1516
Sandy, Utah 84092
Telephone: (801) 944-8804

IN THE TfflRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
-oooOoooSTATE OF UTAH,

ORDER OF EXPUNGEMENT
AND SEALING OF RECORDS

Plaintiff,
vs.

Steven Thomas Evans
Defendant

Case No.

^•-VO^SI %3

1902 Marv Pott Way
Salt Lake City, Utah 84106
Address
Judge:

2-13-1953
Date o f B i r t h

~Yy%.b\J<.

tv^S'LV^

Defendant.
—oooOooo—
The Court finds that the statements made by the Defendant in
his Petition for Expungement of Records are true, and that the
rehabilitation of the Defendant has been attained to the
satisfaction of this Court.
Therefore, it is hereby ordered, adjudged and decreed that:
1.

All records in the custody of this Court or in the

custody of any other court, agency or official, shall be sealed

and expunged; pursuant to the provisions of Section 77-18-2
U.C.A. 1953 as amended.
2.

Upon entry of this Order, the person who has received

expungement and sealing of an arrest may answer an inquiring
employer as though the arrest did not occur.
3.

Copies of this order shall be sent to the Utah Bureau

of Criminal Identification, the Salt Lake County Attorney's
Office, the Salt Lake City Police (or other arresting agency),
Salt Lake County Sherifffs Office, Adult Probation and Parole
Department, and the Third Circuit Court, as applicable.
4.

Inspection of the records in the Defendants1s case in

this Court, and such records held by any other court, agency, or
official, shall hereafter be permitted by the Court only upon
petition of Defendant to this Court, and such records shall be
inspected only by the persons named in such petition.

ii

Dated this / /

day of September 1994.

BY THEXOURT:

^rt-lMjUfl,

DIST/RLICT COURT JUDGE

Charles A. Schultz, (4760)
Attorney for Petitioner
P.O. Box 1516
Sandy, Utah 84092
Telephone: (801) 944-8804

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
—oooOoooRECEIPT CONCEIT AND
WAIVER OF HEARING

STATE OF UTAH,
Plaintiff,
VS.

Steven Thomas Evans
Defendant

Case No.

^M-tqoSlfc^Mx

1902 Marv Dott Wav
Salt Lake Citv, Utah 84106
Address
2-13--1953
Date of Birth

Judge: T ^ o

K C

*. ^ e ^ \ e V

Defendant.

—oooOooo—
The undersigned, representing the above named Plaintiff as
prosecutor in and for the above named County and the State of
Utah, hereby acknowledges receipt of a copy of the Petition for
Expungement and a copy of the proposed Order for Expungement of
Records prepared and filed in the above matter, and consents to
the granting of an Order of Expungement as set forth in the
proposed Order for Expungement of Records, and waives the right
to request a hearing on the aforesaid Petition for Expungement.
Dated this

/^

day of September 1994.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

STfrTt

tof

PETITION AND ORDER FOR
EXPUNGEMENT OF RECORDS
CASE NO. C R fr*> , tLif

uTttU

PLAINTIFF
VS

JUDGE

STtvQt* Twor^s €.v«v.ss
DEFENDANT

A

^

, , WS|
T^

ADDRESS
DATE OF BIRTH

Comes now the above named petitioner, pursuant to 77-18-2
U.C.A., as amended, and hereby petitions this Court for an order
of expungement and sealing for any and all records relating to
the following offense:
**please circle and fill in statements that are applicable**
1. Defendant was arrested on the PsA
19 V > by:

day of

y p VM

/

The Salt Lake City Police Department
The Salt Lake County Sheriff's Office
The University of Utah Police
C)
Other Agency
D)
under file no. & ^ £•<*>* 0 V U
as reflected by the Salt Lake
County Sheriff's Office records, for the crime(s)

TUKT.

C6UMTS

U a

^

**please indicate below if charge(s) were amended or reduced
and specify disposition of each count if charged with more than 1
crime**
V
*

^ b u v * X s X- H-- S^ U -»"\ I & d\ so*.«;«;<?,!
T^tsi ft IT, ^ & 3 \>y 3 u ^ « 'TftWLS S. frau^y^

2.

That the defendant:
A)
was convicted in this court on the

19 %-$ for the crime(s)

\H

TWcTT COuMTS
h \ t \ 6T<

day of

\ *u I

\

%
which is a felony or misdemeanor or''alcohol
related motor vehicle
violation under Title 41 of the U.C.A., 1953, as amended.
B)
The case was dismissed with conviction on the
day
__ 19
, and 1 month has passed since the case
of
dismissal.
C)
The city-state declined to prosecute and that 1 month
has passed since his arrest on the
day
19
.
D)
That more than or at least:
a. 7 years (2nd and 3rd degree felonies-less than 2
prior felony conviction)
b. 6 years (alcohol related traffic offense - Title 41)
c. 5 years (class A misdemeanor)

d. 3 years (all other misdemeanors and infractions)
have passed since the defendant's termination of PROBATION,
PAROLE, or RELEASE FROM INCARCERATION which ended on the jk^
day of k u C
19fc^f . During that period, the defendant has
not been conricted of a felony or misdemeanor involving moral
turpitude, and no proceeding involving such a crime is pending
against defendant.
3,
That the defendant is at present rehabilitated and should
not bear the stigma of the ^elony^Misdemeanor conviction
heretofore entered.
DATED THIS

A rk

DAY OF

FOR DEFENDA"NT/*ft©-©€

Charles A. Schultz, (4760)
Attorney for Petitioner
P.O. Box 1516
Sandy, Utah 84092
Telephone: (801) 944-8804

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
—oooOooo—
RECEIPT CONCEIT AND
WAIVER OF HEARING

STATE OF UTAH,

Plaintiff,
vs.
Steven Thomas Evans
Defendant

Case No.

CR-83-164

1902 Mary Pott Way
Salt Lake City, Utah 84106
Address
2-13-1953
Date of Birth
Defendant.

—oooOooo—
The undersigned, representing the above named Plaintiff as
prosecutor in and for the above named County and the State of
Utah, hereby acknowledges receipt of a copy of the Petition for
Expungement and a copy of the proposed Order for Expungement of
Records prepared and filed in the above matter, and consents to
the granting of an Order of Expungement as set forth in the
proposed Order for Expungement of Records, and waives the right
to request a hearing on the aforesaid Petition for Expungement.
Dated this

f[

day of September 1994.

Prosprn+-^>- ^4-4-^

^ I State of Utah
" 1 DEPARTMENT OF PUBLIC SAFETY
* DIVISION OF LAW ENFORCEMENT
1 AND TECHNICAL SERVICES

SID#

Michael 0. Leavitt l K.D.Simpson
(Wnor Jj Dinctor
D. Douglas Bodrero -' 4 5 0 1 South 2700 West
CommiMioiwr 2 Salt Lake City. Utah 84119
Ferris E. Groil 5 (801)965-4404
D*putv CommiMioner

*

0179754

FBI # 665963AA1

(801) 965-4756 Fax

ELIGIBILITY CERTIFICATE
This is to verify that the individual listed below meets the requirements of expungement pursuant to Utah
Code Annotated 77-18-9 on the following offense(s):
Each Expungement Order must contain the following:

1

NAME

EVANS, S t e v e n Thomas
Arresting Agency

Salt Lake County Sheriffs

II

file

|

2-13-53

I

Contributing Agency

Salt Lake County Sheriff's Office

Office
Arrest/Court Charge

Date of Arrest
1-21-83

—1
DOB

Case ^/Closing Date

W/A THEFT 8CTS

#CR83-164

- CONVICTED-3RD DEGREE FELONY

closing 9-4-84

105857

Yes

No XXX

Judy K. Sorer/son
u
Office Manager

Subscribed and Sworn To Before Me This
7TH

d a y of

SEPTEMBER

/ ^ ^ < v v ^ ^
C^f
^q.
Notary Public for the S tate of Utah
Bureau of Criminal Identification
Richard J Townsend
Bureau- Chief
965-4445

State Crime Laboratory
Earl R. Morris
Deputy Division Director
965-4487

<| 994.

wnsmt

orRoRAN I

4501 3 * * 1700 WHt

I

My Cocnrrttuoo Expires •
Februay 14.1998
|
Stato of Utah

Bureau of Communications
Carol J. Groustra
Bureau Chief

II
1

#

Previous Expungement -

|

[1

Bureau of Regulatory Licensing
Clyde K. Ormond
Bureau Chief

|

I oi-aie oi uran
? DEPARTMENT OF PUBLIC SAFETY
I DIVISION OF LAW ENFORCEMENT
AND TECHNICAL SERVICES
Michael 0. Leavitt
Govmor

SID#

0179754

FBI#

665963AA1

* K.D. Simpson
DtncU

|

"

D. Douglas Bodrero * 4 5 0 1 S o u t n 2 7 0 ° w « s t
Commissioner
Salt Lake City. Utah 84119
Ferris E.Groll i. (801) 965-4404
Deputy CommiMNMr . (801) 965-4756 Fax

ELIGIBILITY CERTIFICATE
This is to verify that the individual listed below meets the requirements of expungement pursuant to Utah
Code Annotated 77-18-9 on the following offense(s):
Each Expungement Order must contain the following:

r=—•

NAME

1

DOB

Arresting Agency

8-1-80

I

Contributing Agency

S a l t Lake County S h e r i f f ' s
Date of Arrest

|

2-13-53

EVANS, S t e v e n Thomas

S a l t Lake County S h e r i f f ' s

Office

Office

Case A/Closing Date

Arrest/Court Charge

W/A FUG FROM JUSTICE — DISMISSED

#unknown
# unknown

||

file #
105857

II

Yes

J Previous Expungement —

fyffi&Tf

Judy K. S o r e n ^ o n ^ o
Office Manager

Subscribed and Sworn To Before Me This
7TH

d a y0 f

SEPTEMBER

#

-| 9 9 4 .

N°XXX J

ADft£^&KOftAN

?y£~

fit

I

4501 S o u * 2700 Wtst
I
Salt U k a O t y . Utah 84119 J
My Commission Expire* •
February 14,1993
State of Utah

I
.J

fafy Public for the'State of Utah
I
Notary
Bureau of Criminal Identification
Richard J . Townsend
Bureau Chief
965-4445

State Crime Laboratory
Earl R. Morris
Deputy Division Oirector
965-4487

Bureau of Communications
Carol J . Groustra
Bureau Chief
965-4085

Bureau of Regulatory Licensing
Clyde K. Ormond
Bureau Chief
965-4484

t E!

1

state ot Utah

DEPARTMENT OF PUBLIC SAFETY
! DIVISION OF LAW ENFORCEMENT
| AND TECHNICAL SERVICES
Michael O. Leavitt J ^ 0C Simp30n
Governor

1

D. Douglas Bodrero
CommiMion«r
Ferris E . G r o l l
D*Puty Commiuionvr

*
3
4
f

4501

Soutn 2700

West

SID#

0179754

FBI #

665963AA1

Salt Lake City, Utah 84119
(801)965-1404
(801) 965-4756 Fax

ELIGIBILITY CERTIFICATE
This is to verify that the individual listed below meets the requirements of expungement pursuant to Utah
Code Annotated 77-18-9 on the following offense(s):
Each Expungement Order must contain the following:

NAME

DOB

EVANS, S t e v e n Thomas

2-13-53

Arresting Agency

Contributing Agency

S a l t Lake County S h e r i f f ' s

S a l t Lake C i t y P o l i c e Department
Date of Arrest

9-28-79

Office

Case ^/Closing Date

Arrest/Court Charge

FUG FROM JUST

#unknown

FUG FROM JUST — DECLINE TO PROSECUTE

#unknown

File #
111413
No

Yes

Previous Expungement -

•S/ttifTf

XXX J

y °r*Z-

Judy K. SoTensffiy
Office Manager

Kl

Subscribed and Sworn To Before Me This
7TH

day Of

SEPTEMBER

4501 Sou* 2700.West
|
Salt Uka City. Utah 84119 .
My Conrnittton Expires J

1994.

Stam ol Utah

_

J

Notary Public for the State of Utah
Bureau of Criminal Identification
Richard J. Townsend
Bureau Chief

State Crime Laboratory
Earl R. Morris
Oeputy Division Director

965-4445

965-4487

mim

Bureau of Communications
Carol J . Groustra
Bureau Chief

Bureau of Regulatory Licensing
Oyde K. Ormond
Bureau Chief

965-4085

965-4484

State of Utah
DEPARTMENT OF PUBLIC SAFETY
DIVISION OF LAW ENFORCEMENT
AND TECHNICAL SERVICES
K.D. Simpson

Michael O. Leavitt

Dinwur

4501 South 2700 Watt
Satt Lake Oty, Utah &4i 19
(801)965-4404
(801) 965-4758 Fax

D. Douglas Bodrero
CoauniMiwwr

Brant L. Johnson
Dwputy ConuniMMO«r

APPLICATION FOR CRIMINAL
HISTORY REVIEW

na,0 s<A ->+
nnn 2 - I 3 - 5 3

PART 1
I hereby make application to review my Criminal History Record:

NAME.

£<sc^%

^-ffcc/fc^

(Last)

Annppss

/?££

(First)

A W

•7
*'.S2l>/jA.4t^/%^,*.

jUc^^S.
(HI)

P

^

(Street or Box)

Signature of Applicant

" ^ y /

PHHMP W

^

^

(City, State, Zip)

0334

Receipt for Service
Money Order

AMOUNT $ 2 5 °

Certified Check

\/

my

aJL>

Cash

Signature of BCI Official

FART 2
I affirm that I have reviewed the record and the information is complete and accurate.
I affirm that I have reviewed the record and I wish to challenge the record.

Signature of Applicant

PART 3
Printed by

IDENTIFICATION VERIFIED BY:
[/

F i n g e r p r i n t Match
No Record

.; -o
-*•• nj \ o
BY $**.

g-'AU
Signature of BCI Officfal
J- »>XV.

BCI hrm 20 lAtf
Bureau of Criminal Identification
Richard J Townsend
Bureau Chief
965-4445

State Crime Laboratory
Earl R Morris
Deputy Director

Bureau of Communication!
Carol J Groustra
Bureau Chief

BurtAu of Regulatory Llcenalng
Clyde K. Ormond
Bureau Chief

Chariea A. Achate
ATTORNEY AT U W
. 2,0. Box.526382'
Salt Lake City, Ufejh 84152-6382
Telephone: (80J) 46^7308

April 21, i&9$
Steve Evans
1002 MaryiDottjV/av
SLCOT#lQ6
Re;' litigation vfith EML, 0'Leary <et «L and ownership o£equipment.
"Pursuant t# our bhdne' conversation; we have tentatively agreed to sejttle'the Referenced
'matters asiouWs:
1.

• I will receive thctfirst$15,000.00 of the pjroceeda from thefcal4of the: equipment -

2. ' 'Jwjtl havi security interest in the equipment complete with ffiandng Statement
and. UCCForm p.;.including the additional equipment offered by EML
3. .. Npr^e of the equipment wUl be moved or! used without my expirees writken
permission,,

I (ss fit.
5.
Neither ybu, your tapther or-your dad will be| personally obligated to'jjlay the
referenced'$l5,OPO,Oa
6.

Bob and | will convey all interest in Sure-Tech to you.

7.
I will disrhiss the la* suit against EML et, al. over the equipment in return for
lowfc rcicjwc anuj UujCtauher on ine jpan or tuvu^ et. al,
8. , I wi|l disdairn, £$ claims agaio^t you, your mother and dad with respedt fo the
cquipmenv Etans'Bra<jsnftw and EMP,-fat.

9S
you, W i r father, and mother will ilikewjse declaim any claims against me with
Veipect to-th^ ^quipnjeht,; Evans Bradshaw ahdvEMP,' Inc.
10" 1 wMe ( permitted;to retajn-.the S^OOfybQ'lease payments! deposited in my trust
qccourit, ajid^I wilTce jay^n the payments due.kndowmg through'AJwfl'll&Sin
poteession'ptE|Mlyior'.dn'deT)c«it with the'court.
11.' •,.,-. You, wu^lhave'ydurfltorney,j?rej3axe the1 settlement4ocwnenteii/'Jlow^yerl I will'
prepare ih^^aasfet^'^e^Tec^and dftmis&l of .the. Equipment ca$£ Yoif will
ati^ngefor t ^ e ^ m i ^ s a i ^ the".8ure«TecB case} after* Sure-Teen fe t j ^ f e r r e f to you.
If Ibis .is 'flot jjoutunderstandjng, please contact nw ••
Sincerely:

cc: • file

2

PLAINTIFF'S
EXHIBIT ..

:

~ ft '-~~

FIRST ANNUAL MEETING OF
SURE-TECH, LLC
The first annual meeting of the members of Sure-Tech, LLC.,
was held January-26, 1994, at 640 South 2nd, West Brigham City.
Robert J. Pett and Charles Schultz, the only members of the LLC,
were present.

Because Sure-Tech and not made any money in the

previous year, it was agreed the^t no annual report was necessary.
Likewise because no money had been made in the prior year, it was
agreed that no tax return need be filed.

It was also agreed that

there would be no changes in management or operation of the LLC.
Dated this Q(j>

Ch^le^\A. Schultz

day of January 1994.

O l M I t Uh U I A H

DEPARTMENT OF COMMERCE
nrrriurn
DIVISION OF CORPORATIONS AND COMMERCIAL CODfe^rJV»:U

APR 8 7 I99S
LIMITED LIABILITY COMPANY ANNUAL REPORT

_L|i2 3J3I y. of Corp.

Comm. Cock

The following information is on file in this office. Pursuant to Utah Law. all Limited Liability Companies must file their annual reports an
corrections within the month of their anniversary date. Failure to do so will result in Delinquency. Suspension, then Revocation or
Involuntary Dissolution of the Limited Liability Company registration.
COMPANY NAM£.tec-iStgfttlbAdEM. AficiSfEftEb 6KicE, 6fvt MATE & 2\P
MAKE ALL CORRECTIONS IN THIS COLUMN
COMPANY U
001217
01/14/93
Pra* » • * Af*«< M«m«)
TjncEcnnCTCBar
I.
SURE-TECH LLC
>.
I
i

224 West 7th South

CHARLES A. SCHULTZ
6 4 0 S 2ND W
BRIGHAM CITY UT 84302

>*\imaMWt.mniaH*niUhwnm

lill'i'M.ljfUiiimf»-n.iiig.Ti»hm^ui«mm»i

Brigham City
KOlSTtttO kCHHi MutT K

84302
\nr

!i«;ir:gmi«:ff««WM»ir.wmi*»wLiw

ORGANIZED IN THE STATE A N D UNDER THE I A W S OF

UTAH

ASSftfeJs of Ut PRI)<U.»ML 6fr'icb IN iMl MUL MAIL
6 4 0 S 2ND W

BRIGHAM CITY UT 84302

224^West 7 t h S o u t h
flFiqTiam C i t y
UBtu tat <h
z*x

84302
—VB\

MANAGERS
MANAGER

ROBERT d . PETT

AODRESS

2 2 4

W

7 T H

S

CITY, STATE & 2\P BRIGHAM CITY UT

84302

MANAGER

CHARLES A SCHULTZ

ADDRESS

e 4 0

s

2ND W

CITY, STATE 4 ZIP B R I G H A M

CITY UT

84302

MANAGER

TO CHANGE MANAGERS
AND/OR THEIR ADDRESSES
ARTICLES OF AMENDMENT MUST BE FILED.

ADDRESS
CITY

STATE 4 ZIP

MANAGER
ADDRESS
CITY. STATE 4 ZIP

1#

2.

)

MEMBERS
MEMBER

ROBERT J PETT

AODRESS

224 W 7TH S

CITY STATE 4 ZIP

BRIGHAM

M M0EP

CHARLES A. SCHULTZ

-

ADDRESS

6 4 0

CITY STATE 4 ZIP

BRiGHAM

s

CITY UT

84302

2ND W
CITY UT

84302

MEMBER
ADORESS
CITY

\

TO CHANGE MEMBERS _
AND/OR THEIR ADDRESSES
ARTICLES OF AMENDMENT MUST BE FILED

STATE & ZIP

MEMBER
ADORESS
CITY

,

STATE 4 ZIP

MEMBER
ADDRESS
CITY

STATE 4 ZIP

MEMBER
AODRESS
CITY

STATE 4 ZIP

nder penalties of perjury and as an authorized member,
declare that this annual report and, if applicable, the
tatement change of registered office and/or agent, has been
xamined by me and Is. to the best of my knowledge and
elief. true, correct, and complete.
F THERE ARE NO CHANGES FROM THE PREVIOUS YEAR, AND YOU HAVE ALL REQUIREMENTS FII 1 Fn V n i l U A V TUCM r » B T i r u - r n

DEPARTMENT OF COMMERCE
DIVISION OF CORPORATIONS AND COMMERCIAL CODE

RLCtiVEO

vss^ ^
s

jLIMITED UABILmTCdMPANY ANNUAL REPORT |

in this office. Pursuant to Utah Law. all Limited Liability Companies must file their annual repor
corrections within the month of their anniversary date. Failure to do so will result in suspension of the Limited Liability Company
Registration/'S»i s\ \\ LIN
iKl'W
eonipArlY N A M E / J ^ ^ I E R E D M W l RECisitrtGb OFFICE, cllv. i\k\l & 2\t>
MAKE ALL CORRECTIONS IN THIS COLUMN
COMPANY U
0012*7

01/14/93
SURE-TECH LLC
CHARLES A. SCHULT2
345 EAST 400 SOUTH #101
SALT LAKE CITY UT 84111
THIS BOX MUST BE COMPLETED

r
r

ORGANIZED IN THE STATE AND UNDER THE LAWS OF

\Q

^bMOS.'SL^U)

UTAH

AD6RESS of IHE PAINCIPAI 6Kltt IN THE HOME STATS.
345 EAST 4 0 0 SOUTH #101
SALT LAKE CITY UT 84111

j7.

MANAGERS
MANAGER

ROBERT J . PETT

ADDRESS

2 2 4

W E S T

7 T H

7.

SOUTH

CITY, STATE 4 ZIP B RIGHAM CITY, UT 84302
MANAGER

CHARLES A SCHULTZ

AODRESS

^45-EAST 400 COUTH # 1 M

CITY. STATE 4
|g#

ZIP

^SAbT LAKE CITY-UT

ft Kh^clrs; JK

SC\\KX\\?

S*TrH
i .

MANAGER
ADDRESS
CITY. STATE 4

\ Q

ZIP

in.

MANAGER
ADDRESS
CITY

STATE 4

ZIP

MEMBERS
J )

MEMBER
ADDRESS
CITY. STATE 4

)2.

ZIP

MEMBER

WHO

ADDRESS
CITY
1 3

STATE 4

.SON th.

rjna.

<Hf\+

"

ZIP

13

MEMBER

-^

ADORESS
CITY
) 4

STATE & ZIP

14-

MEMBER

-

ADDRESS
CITY
] 5

STATE & ZIP

PLAINTIFF'S
EXHIBIT

JL5^

MEMBER

D-

ADDRESS
CITY. STATE 4
1 6.

ZIP

JLfi.

MEMBER
ADDRESS
CITY. STATE 4

ZIP

(Additional Members and addresses may be HsVed
YKthe\fcack of iritis f o n t O « \ '
u»^dS^»
Under penalties of perjury and as an authorized member,
I declare that this annual report and, if applicable, the
17. BY dtfMllul
statement change of registered office and/or agent, has been
examined by me and is, to the best of my knowledge and
belief, true, correct, and complete.
18. E...I Y
*

^3
i^a.

IF THERE ARE NO CHANGES FROM THE PREVIOUS YEAR. PLEASE DETACH THE COUPON BELOW AND RETURN IT IN THE
ENCLOSED ENVPI OPP WITH YOllD P A V U B M T
v o n u A V t,««« ~ . . « • -

_ia

??

<§

SECOND ANNUAL MEETING OF
SURE-TECH, LLC.
Jhe SECOND ANNUAL MEETING of the members of Sure-Tech, LLC., was
held February 19, 1995, at 224 West 7th South, Brigham City. Robert J. Pett and
Charles Schultz, the only members of the LLC, were present. Once again, because SureTech and not made any money in the previous year, it was agreed that no Annual
Report was would be prepared, and for the present time no tax return would be filed for
1994. It was also agreed that there would be no changes in management or operation of
the LLC, and that Sure-Tech would continue its litigation against EML, et. al.

"Robe/tJ. Pe—'

3&

2

PLAINTIFFS
EXHIBIT

e

ucrHn i men i u r uuMMEHUt

DIVISION OF CORPORATIONS AND COMMERCIAL CODE

KLCtlVED
JflMlTED LlABlLITV^CftMPANY ANNUAL REPORT|
in this office. Pursuant to Utah Law, all Limited Liability Companies must file their annual repoi
corrections within the month of their anniversary date. Failure to do so will result in suspension of the Limited Liability Company
RegistratitfVISil.N l i L l ! * : l U ; P i
ER
COMPANY NAME, yferW
£? W ^ l REGISTERED OF*WE. dITV. STATE 4 ZIP
MAKE ALL CORRECTIONS IN THIS COLUMN
\2\1
COMPANY U
01/14/83

»tU Ifcw A-4 \UmA

\%

SURE-TECH LLC

2.

CHARLES A . SCHULTZ

3.
4.

348 EAST 4 0 0 SOUTH # 1 0 1
SALT LAKE CITY UT 6 4 1 1 1
THIS BOX MUST BE COMPLETED

tn\ti

loHOS. SL"dLO

for

ORGANIZED IN THE STATE AND UNOER THE LAWS OF

ADDRESS 6f THE mmm

a*^*^

J3&*to£$dk«*

UTAH

feHay ^tK

w THE HOME STATE.

345 EAST 400 SOUTH #101
SALT LAKE CITY UT 84111

v

*fr?i

MANAGES
7.

MANAGER

ROBERT 0 . PETT

ADDRESS

2

2

4

W E S T

7

T

H

CITY, STATE a ZIP B RIQHAM C I T Y ,

3.

S

1^
0

U

T

H

UT 8 4 3 0 2

MANAGER

CHARLES A SCHULTZ

A00 £$$

0 4 5 CAST 400 COUTH #104

*

l«HO VSoviiK A Qn^l M-'gyt

.

Vv
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INITIAL MEETING 0?
SURE-TECH, LLC.
The initial meeting of the members of Sure-Tech, LLC., was
held January 16, 1993f at 345 Ea»t 400 South, Salt Lake City,
Utah.

Robert J. Pett and Charles Schultz, the only members of

the LLC, were present.

It was agreed that.Charles A. Schultz

would act as the primary manager of Sure-Techf although Robert
Pett would also serve as a manager. -Xt was further agreed that
the Operating Agreement for.Sure-Tech would be ratified and
signed.
Dated this

of January 1993.

PLAINTIFF'S
EXHIBIT

Exhibit D

CALLISTER NEBEKER & McCULLOUGH
P. BRYAN FISHBURN, ESQ. (A4572)
JOHN B. LINDSAY, ESQ. (A5747)
#800 Kennecott Building
10 East South Temple
Salt Lake City, Utah 84133
Telephone: (801) 530-7300

APR o 4 m

d

d

Attorneys for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OP UTAH
* * * * * * *

SURE-TECH, LLC,
Plaintiff,

ORDER TO DISQUALIFY
CHARLES A. SCHULTZ AS
COUNSEL FOR SURE-TECH,
LLC

vs.
E.M.L. PROJECTS, LTD.,
ECOLOGY MANAGEMENT, LTD. and
WASTE PRODUCTS, INC.,
Defendants.

Civil No. 940902389CV
Judge Pat B. Brian

* * * * * * *

Before the Court is "E.M.L. Projects, Ltd.'s Motion to
Disqualify Charles A. Schultz," dated May 3, 1994
("Motion").

The Motion came before the Court for hearing on

Wednesday, November 23, 1994, at 9:00 a.m.

At the hearing,

E.M.L. Projects, Ltd. ("EMLP") was represented by P. Bryan
Fishburn and John B. Lindsay of Callister Nebeker &
McCullough ("CN&M"), and Sure-Tech, LLC ("Sure-Tech") was
represented by Charles A. Schultz ("Mr. Schultz").

Testimony was heard from F. Neil Smith, Robert O'Leary and
Mr. Schultz.

In addition, issues relating to the Motion

have been briefed as set forth in memoranda submitted by
respective counsel.
The Court having reviewed all memoranda filed by SureTech and EMLP that pertain to the Motion, having heard
testimony of witnesses and argument from respective counsel
and for good cause appearing, makes the following findings
and rulings.

FINDINGS
1.

On or about January 13, 1993, Charles A. Schultz

and EMLP entered into a Consultation Agreement whereby Mr.
Schultz provided EMLP with, and EMLP paid Mr. Schultz for,
certain services. Mr. Schultz was originally paid a
$2,500.00 monthly fee for his services. Mr. Schultz's
monthly fee was later increased to $3,500.00. The
Consultation Agreement neither expressly allows nor
precludes Mr. Schultz's from providing legal services to
EMLP.

It was EMLP's intent, however, that Mr. Schultz's

services to EMLP would include legal services.

Through

EMLP's subsequent conduct, it became clear that Mr. Schultz
was to provide EMLP with legal services pursuant to the
Consultation Agreement.

- 2 -

2.

After entering into the Consultation Agreement,

the principals of EMLP looked to Mr. Schultz for business
and legal advice.

Mr. Schultz, in turn, provided EMLP with

business, legal and other advice for which he received his
$2,500.00 to $3,500.00 monthly fee. Mr. Schultz acted as
legal counsel for EMLP in its day to day operations and
performed legal services for EMLP.
3.

In his capacity as EMLP's legal counsel, Mr.

Schultz had unlimited access to and was intimately
acquainted with sensitive and confidential information and
documents of EMLP.
4.

Mr Schultz assisted EMLP in the drafting, review

and negotiation of documents.
5.

Although EMLP used CN&M as its attorneys on major

projects, EMLP looked to Mr. Schultz to provide the day-today advice and legal services that would normally be
expected of "in house" counsel.

In so doing, EMLP was

motivated in large part by a desire to save on the hourly
based fees that it would otherwise have had to pay CN&M.
6.

Mr. Schultz is representing a client, Sure-Tech,

who is suing an entity, EMLP, to whom Schultz previously
provided legal services and from whom Mr. Schultz initially
received a $2,500.00 monthly fee and later a $3,500.00
monthly fee.

- 3 -

7.

The services that Mr. Schultz provided to EMLP,

for which he was initially paid $2,500.00 and later
$3,500.00 a month, were rendered on a part-time basis.
8.

Mr. Schultz's services to EMLP involved a variety

of matters on a day-to-day basis, such as review of
documents, reviewing financial data, and giving advice.
9.

EMLP has not consented to Mr. Schultz's

representation of Sure-Tech in the present action.
10.

Sure-Tech did not ask EMLP if it would consent to

Mr. Schultz representing Sure-Tech in the pending
dissolution action.

RULINGS
THE COURT HEREBY ORDERS, ADJUDGES, AND DECREES that
1.

EMLP's Motion is granted.

2.

Mr. Schultz's representation of Sure-Tech in this

action constitutes a conflict of interest to his prior
representation of EMLP and a violation of Rule 1.9 of the
Utah Rules of Professional Conduct.
3.

Mr. Schultz is disqualified from representing

Sure-Tech in this action.

4.

Notwithstanding this Order, Mr. Schultz may prepare

an order consistent with this Court's ruling on Sure-Tech's
Motion to Disqualify Callister Nebeker & McCullough.

DATED t h i s JJ

day of jCJJt/J^J.
THI

, 1995,

JUDICIAL DISTRIC

Honorable P
ip^Form\Only# After Hearing

Charles A. Schul
124955-1

-

5 -

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the
foregoing [proposed] ORDER TO DISQUALIFY CHARLES A. SCHULTZ

AS COUNSEL FOR SURE-TECH, LLC was mailed, by certified mail
on this t~\

day offl&reh,1995 to the following:

Charles A. Schultz, Esq.
P.O. BOX 526382
S a l t Lake City, Utah 84182-6382

1MMS-I

- 6 -
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Richard K. Nebeker [2370A]
NEBEKERf MCCONKIE & WRIGHT
139 East South Temple #510
Salt Lake City, UT 84111
Telephone: (801) 532-7373
Attorney for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

SURE-TECH, LLC,
Plaintiff,

STIPULATION OF
WITH PREJUDICE

DISMISSAL

vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD. and WASTE
PRODUCTS, INC.,

Civil No. 940902389 CV
Judge Pat B. Brian

Defendants.
*r * * * * *

*

The Plaintiff, by and through its substituted counsel,
Scott

Daniels,

and

the

Defendants,

by

and

through

their

substituted counsel Richard K. Nebeker, hereby stipulate to
dismiss

the

above

entitled

action

with

prejudice.

This

stipulation is based on the fact that the parties to this
action have compromised and settled in full their respective
claims.

Each party shall bear their own costs and fees.

DATED this fH

^ day of April, 1995.

By:.
Scott Daniels
Attorney for Plaintiff

Richard K. Nebeker,
Attorney for Defendants

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the
foregoing STIPULATION OF DISMISSAL WITH PREJUDICE was mailed,
postage prepaid, on this

day of April, 1995 to the

il following:
CHARLES A. SCHULTZ, ESQ.
(Disqualified) Counsel, Member, Manager,
said Registered Agent for Sure-Tech LLC)
P.O. Box 526382
Salt Lake City, Utah 84152-6382
P. BRYAN FISHBURN, ESQ.
Callister, Nebeker & McCullough
(Disqualified) Counsel for Defendants
800 Kennecott Building
Salt Lake City, Utah 84133

Richard K. Nebeker

- 2 -

SCOTT DANIELS (A08A31 QjA
SNOW, CHRISTENSEN |^4DCRTjCNEAU

Attorneys

for'P&f\n*j/fcfr--

10 Exchange^P^pa^nEle^nth Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SURE-TECH, LLC,
Plaintiff,

ENTRY OF APPEARANCE

VS.

E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,
Defendants.

Case No. 940902389 CV
Judge Pat B. Brian

Scott Daniels and the firm of Snow, Christensen &
Martineau hereby enter their appearance in the above-entitled
matter for plaintiff, Sure-Tech, LLC.
DATED this

cX^

day of April, 1995.
SNOW, CHRISTENSEN & MARTINEAU

Scott Daniels
Attorneys for Plaintiff

AFFIDAVIT OF SERVICE
STATE OF UTAH
COUNTY OF SALT LAKE

)
: ss.
)

Cheryl Hunter, being duly sworn, says that she is employed
by the law offices of Snow, Christensen & Martineau, attorneys
for plaintiff, Sure-Tech, LLC, herein; that she served the
attached ENTRY OF APPEARANCE (Case Number 940902389CV, Third
District Court, Salt Lake County, State of Utah) upon the parties
listed below by placing a true and correct copy thereof in an
envelope addressed to:
Richard K. Nebeker
NEBEKER, McCONKIE & WRIGHT
Attorneys for Defendants
139 East South Temple, #510
Salt Lake City, UT 84111
and causing the same to be mailed first class, postage prepaid,
on the f-9/p-^day of April, 1995.

SUBSCRIBED AND SWORN to before me this ^ V ^ d a y of April,
1995.
NOTARY PUBLIC
Residing in the State of Utah
My Commission Expires:
NOTARY PUBLIC
Patricia 0. Birch
10 Dccftangt Pltca
•aft U t o City, Utan 84111
MyCommlMlon Expires
July 10.1996
STATE OP UTAH

7/ft/lt
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Charles A. Schultz

ATTORNEY AT LAW
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801)466-7308
April 25, 1995

tfH

n l

£O^So^

c0*j&
v c l

^_

Judge Pat B. Brian
Third District Judge
240 East 400 South
Salt Lake City, Utah 84111
Re: Sure-Tech v. EML, et.al. Case No. 940902389 CV.
Dear Judge Brian:
Today, I received a copy of a Stipulation of Dismissal with Prejudice and an
Order of Dismissal with Prejudice prepared by Richard K. Nebeker, acting as counsel for
EML, et. al. (Copies enclosed). The Stipulation was also signed by Scott Daniels, as
counsel for Sure-Tech. Mr. Daniels has no authority to represent Sure-Tech in this
matter. Mr. Daniels has never been retained to act as counsel for Sure-Tech. No one
representing Sure-Tech has ever spoken to Mr. Daniels about this case, and Sure-Tech
does not authorize dismissal of this case.
Robert Pett and I are the only managers of Sure-Tech, and we are the only
members. Neither of us ever asked Mr. Daniels to represent Sure-Tech in any
proceeding, and neither one of us ever authorized Mr. Daniels to sign a stipulation
dismissing the referenced matter. Therefore, as a Manager and member of Sure Tech
and on behalf of Mr. Pett as a manager and member of Sure-Tech, I ask that you not
sign the Order of Dismissal, as Mr. Daniels is not authorized to represent Sure-Tech and
dismiss the law suit.
Respectfully:

Charles A. Schultz
CAS/lbk
cc:

Robert J. Pett
Scott Daniels
Richard K. Nebeker
file

SCOTT DANIELS (A0813)
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Plaintiff
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000

3. OuoNb*

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SURE-TECH, LLC,
Plaintiff,

REQUEST FOR HEARING

vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

Case No. 940902389 CV
Judge Pat B. Brian

Defendants.

Plaintiff, Sure-Tech, LLC, through its attorney of
record, Scott Daniels, requests the Court to set a hearing
regarding the dismissal of this matter.
The reason that hearing is necessary is that Charles A.
Schultz, Esq., claims to represent Sure-Tech, LLC, as does Scott
Daniels.

Mr. Schultz has sent a letter to the Court questioning

Mr. Daniels1 authority to act on behalf of Sure-Tech.

The Court should set a hearing, take evidence, and
determine who has authority to act on behalf of Sure-Tech.
DATED this

Ho

day of April, 1995.
SNOW, CHRISTENSEN & MARTINEAU

SQQJ£W£

By.
Scott Daniels
Attorneys for Plaintiff

-2-

AFFIDAVIT OF SERVICE
STATE OF UTAH

)

COUNTY OF SALT LAKE

)

ss.

Cheryl Hunter, being duly sworn, says that she is employed
by the law offices of Snow, Christensen & Martineau, attorneys
for plaintiff, Sure-Tech, LLC, herein; that she served the
attached REQUEST FOR HEARING (Case Number 940902389CV, Third
District Court, Salt Lake County, State of Utah) upon the parties
listed below by placing a true and correct copy thereof in an
envelope addressed to:
Richard K. Nebeker
NEBEKER, McCONKIE & WRIGHT
Attorneys for Defendants
139 East South Temple, #510
Salt Lake City, UT 84111
Charles A. Schultz
P.O. BOX 526382
Salt Lake City, UT

84152-6382

and causing the same to be mailed first class, postage prepaid,
on the ^ V ^ a a y of April, 1995.

SUBSCRIBED AND SWORN to before me this J1+4

day of April,

1995.
raTARZ/fcUBLi^
l e ^ i d m g XyVi
t h e S t a t e of Utah
My Commission E x p i r e s :
VTARY P U B L I C

MJTKILYNL. JUNbS
10ExchangaPI , Sta U00
Salt Laka City, Utah 64111
My Commission Expiras
Saptambar25,1998

STATE OF UTAH

-3-

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

SURE-TECH
PLAINTIFF,
-VSE M L PROJECTS
ECOLOGY MANAGEMENT

NOTICE
CASE NO. 940902389 CV
HONORABLE PAT B BRIAN

DEFENDANT.

PLEASE BE ADVISED THAT THE ABOVE-NAMED CASE HAS BEEN SET BEFORE
JUDGE PAT B BRIAN, AS FOLLOWS:
THIS CASE IS SET FOR MOTION TO DISMISS FOR 30 MINUTES.
DATE: MAY 30, 1995
PLACE: ROOM 310

TIME: 9:00 A.M.
ADDRESS: CIRCUIT COURT BUILDING
200 EAST 451 SOUTH
SALT LAKE CITY UT 84111
PHONE: (801) 535-5581

DATED THIS 22ND DAY OF MAY, 1995

y^^<ri>><

JUDGE/DEPUTY CLERK

J^S-1"

COPIES MAILED TO PARTIES OR COUNSEL AT THE ADDRESSES INDICATED ON
THE ATTACHED MAILING CERTIFICATE.

tf
1 W ,east t h r
the proceeding.
'
w working days prior to
TD0 phone for hearing impaired, 535-5009.

CERTIFICATE OF MAILING
I HEREBY CERTIFY THAT I MAILED A TRUE AND CORRECT COPY OF THE
ATTACHED NOTICE, BY FIRST CLASS MAIL, POSTAGE PREPAID,
TO THE FOLLOWING:

CHARLES A SCHULTZ
ATTORNEY
P.O. BOX 526382
SALT LAKE CITY

P BRYAN FISHBURN
ATTORNEY
10 EAST SOUTH TEMPLE
KENNECOTT BUILDING, SUITE 800
SALT LAKE CITY
UT 84133

UT 84152

LINDSAY, JOHN B
ATTORNEY
800 KENNECOTT BUILDING
SALT LAKE CITY

DANIELS, SCOTT
ATTORNEY FOR PLAINTIFF
10 EXCHANGE PLACE 11TH FLOOR
P O BOX 45000
SALT LAKE CITY
UT 84145

UT 84133

NEBEKER, RICHARD K.
ATTORNEY FOR DEFENDANT
139 EAST SOUTH TEMPLE
SUITE 510
SALT LAKE CITY
UT 84111

DATED THIS

Vb

DAY OF

jvL&Jiy

1 9 ^

FILED DISTRICT COURT
Third Judicial Dislnct

Richard K. Nebeker [2370A]
NEBEKER, MCCONKIE & WRIGHT
139 East South Temple #510
Salt Lake City, UT 84111
Telephone: (801) 532-7373

MAY 3 0 1995
/SALT LAKE C O U N E ^ ^

Attorney for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

SURE-TECH, LLC,
ORDER OF
PREJUDICE

Plaintiff,

DISMISSAL

WITH

vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD. and WASTE
PRODUCTS, INC.,

Civil No. 940902389 CV
Judge Pat B. Brian

Defendants.
* * * * * * *

%tBased on the stipulation of the parties dated the e 2 / ^
day of April, 1995, and for good cause showing, it is hereby;
ORDERED, that the above entitled case be and hereby is
dismissed with prejudice, each party to bear their own costs
and
and fees.
fees.
DATED t h i s / y ? / )

/
day of mp£l,\

11995.
THIRD DISTRICT COURT
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May30 1995

'

RIEODISTROCOURT
Third Judicial District

Honorable Pat B. Brian
451 South 200 East, #310
Salt Lake City, Utah 84111

u A v x 1 jooe
,77J

7 } D e p u t ^ l e plerk
rk

RE:

Sure-Tech, LLC v. EMLP, et al

Enclosed please find a copy of the affidavit of Lisa Spivey, Mr. Schultz' secretary, who
prepared and mailed the letter attached. This is the November 22, 1994 letter which was
referred to in the hearing and which I was unable to present to you at the hearing.
As indicated by the attached exhibits, the referenced letter was mailed, certified (return
receipt requested) to Steve Evans [exhibits #1 and #2]; it was signed for by his wife, Pam
Evans on 11/26/94 [exhibit #2]; a copy of the letter was apparently provided to Bryan
Fishburn by Steve Evans as it is referenced in Mr. Fishburn's correspondence [exhibit #3].
I trust that this will be of some assistance to you.
Kindest regards.

cc

Scott Daniels, Esq.
Bryan Fishburn, Esq.
Richard Nebeker, Esq.
Charles Schultz, Esq.

AFFIDAVIT

STATE OF UTAH

}
: ss.
COUNTY OF SALT LAKE }
I, Lisa A. Spivey, being first duly sworn, state as follows:
1.

I have personal knowledge of the statements contained in this Affidavit.

2.

On November 22, 1994,1 personally mailed the letter attached to this

Affidavit as Exhibit No. 1.
3.

The Letter was sent Certified Mail to Steve Evans.

4.

The letter was only sent to Steve Evans.

5.

I was in court today, May 30, 1995, when Steve Evans testified under oath

that he never received the November 22, 1994 letter, from Mr. Schultz.
6.

Steve Evans' statement to the Court was not true.

7.

The letter was received and signed for by Pam Evans, Steve Evans' wife,

on November 26, 1994. A copy of the Return for Certified Mail is attached to this
Affidavit as Exhibit No. 2.
8.

I have possession of the original Return.

9.

Attached to this Affidavit as Exhibit No. 3, is a copy of a letter from Bryan

Fishburn, dated April 4, 1995, wherein Mr. Fishburn acknowledges the he was given a
copy of the November 22, 1994 letter.

10.

The April 4, 1995 letter, references the November 22, 1994 letter, from

Steve Evans.
11.

If Mr. Fishburn has a copy of the November 22, 1994 letter, he received it

from someone other than from Mr. Schultz or me. No copy of the November 22, 1994
letter, was sent to Mr. Fishburn.

i j y day of May 1995.

Dated this S

Subscribed and sworn to this*

day of May 1995

1
.-"..
1 ''V"*""'
%

'£

Notary

2

s<
rudT

cow *:
S^TfOF

4

Charles A. Schultz
ATTORNEY AT LAW
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801)466-7308

CERTIFIED MAII,
November 22, 1994
Steve Evans
1902 Mary Dott Way
Salt Lake City, Utah 84106
Steve:
I cannot believe you did not bother to come to the hearing today. The case against
EML was only filed in order to secure your rights to work in the environmental field and
particularly the right to use the waste water treatment system you assigned to EML.
However, due to your failure to attend the hearing and due also tp Lionel's failure to
attend, I was disqualified as counsel for Sure-Tech.
If you do not care about protecting your interests, I sure as hell don't. I am goings to
settle the suit against EML on the best reims for Sure-Tech. A settlement may have
some incidental and unintentional affect on your patent claims. Therefore, I suggest that
you obtain personal legal representation to advise you.

Charles A. Schultz
CAS/lbk
cc:

file

EXHIBIT fci

United States Postal Service

Official Business

PENALTY FOR PRIVATE
USE. $300

Print your name, address and ZIP Code here
i

i

Cnarles h. Schultz
Attorney at Law
P.O. Box 5263a?.
SLC, UT 34152-6382

SENDER:

I also wish to receive xhe
• Complete items 1 and/or 2 for additional services.
following services (for an extra
• Complete items 3, and 4a & b.
• Print your name and address on the reverse of this form so fee):
that we can return this card to you.
1. D Addressee's Address
• Attach this form to the front of the mailpiece, or on the
back if space does not permit.
2. D Restricted Delivery
• Write "Return Receipt Requested" on the mailpiece nfext to
the article number.
Consult postmaster for fee.
[ 4a. Article Number
3. Articje Addressed to:

Steye Evans
1902 Marry D6tt
SLc, UT 84106

5. Signature (AtMressee)

D - 8 0 5 609 7 5 7
4b. Service Type
D Insured
• Registered
D COD
| jjp Certified
D Express Mail Q Return Receipt for
Merchandise
7. Date of Delivei
alivery ^ y
8. Addressee s Address (Only if requested
and fee is paid)

6. Signature (Agent)
PS Form»3811, Oqtpber 1SI90 } V

HI

I it

ii l i n n ( n *

"EXHIBIT!

fri>p8tt~2*&t • • * !.DOMESTKXBETURN RECEIPT

CALLISTER N E B E K E R

& McCULLOUGH
L O U I S H. C A L L l S T E R
GAMY R. H O w t
L. S . M « C U L L O U G H , JR.
r « K O W. r i N L l N S O N
O O ^ O T H T C. F>tCSHC
J O H N A. I C C n S T C A O )

jsrrREv N. CLAYTON
J A M C 8 R. H O l l M O O K
CHARLES

M.

W. W A L O A N
JAMES

R.

MCNNCTTI
LLOYD

IUACK

H. R U S S E L L

HETTINGER

JE*TREY

SHIELOS

L.

S T E V E N E. T Y L t R
CRAIG

r.

M«CULLOUGH

RANDALL D BENSON
G E O R G E E. H A R R I S . JR.»

T. R I C H A R D D A V I S
D A M O N E. C O O M B S
BRIAN W. B U R N E T T
CASS C. BUTLER
A N D R E S OlAZ
LYNOA COOK
J O H N H. R E E S
MARK L. C A L L I S T E R *
P BRYAN r i S H B U R N
JAN M B E R G E S O N
J O H N B. LINOSAV
D O U G L A S K. C U M M I N G S
LUCY K N I G H T A N O R E
KATHRYN C. K N I G H T
2 A C H A R Y T. S H I E L O S
PENNI JOHNSON

or c U u N t i i
WAVNL t BLACK, P C
rntLD i • ( N t » N s O N
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ATTORNEYS AT LAW
SUITE BOO KENNCCOTT BUILDING
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A p r i l 4,

1995

t O u i b H . C A L I t b l t H . SH
(JWO-4 ( B t i J |
P A R N L L L bLACA
| i t t U 7 iWM)

TO

CALL W W l f E H

OiWLCT

lAkftO M I M I I R r i O M l O A | A R
4AL»Q M C M t I R CAkirOHNlA BAM

VIA CERTIFIED MAIL
P 029 143 263
Charles A. Schultz, Esq.
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Re:

Schultz/Evans v. O'Leary

Dear Charles:
In response to your letter dated April 3, 1995, I do not represent
Mrs. Evans, Fred Evans, or Steve Evans. Nor does our law firm. I
have, however, spoken to them, at their requests; after they concluded
that your personal agenda is incompatible with and contrary to their
interests.
The balance of your request can be pursued through discovery. £
do, however, have a copy of your letter, voluntarily given to me, that
your only reason for filing the Sure-Tech lawsuit was to procure for
Steve.Evans a release from the non-compete covenant he executed when
EMLP hired him. Apparently, your reasoning was that if you destroyed
EMLP; then EMLP could not enforce the covenant. I don't think I have
to exhaust for you the negative implications of tnic letter.
Sincerely yours,
CALLISTER NEBEKER & McCULLOUGH

P. Bryan Fishbur;
PBF:tpb
cc:
F. N e i l

Smith

134136-1

EXHIBIT #.
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LAW

OFFICES

SNOW, C H R I S T E N S E N & MARTINEAU
A PROFESSIONAL CORPORATION
10 EXCHANGE PLACE, ELEV£NTH TLOOR
^CST o r r i C E BOX rfSXDOO
SALT „ A K E CITY, U T A H 8 * i - » 5 - 5 0 0 0
'ELCPHONC (80») 321 9 0 0 0
SCOTT

DANIELS

r^CSiMiLC I80i) 363 0«*00

June 7, 1995

Edwin F. Guyon
Attorney at Law
10 Exchange Place, ^205
Salt Lake City, UT 84111
RE:

FIL£DDJSTRiaC0Uf?T
Third Judicial District

*1UN - 9 1995

'14CP2^cA
/

;

OopuryCtom

Sure-Tech, LLC v. E.M.L. Projects, et al.
Our File No.* 18741.001

Dear Mr. Guyon:
I received the copy of the Affidavit of Lisa Spivey that you
sent me along with the attachments. I didn't have any idea that
the letter of November 22, 1994, was the letter that Charles
Schultz was referring to. Steve did receive that letter, and I
have a copy of it in my file. When Mr. Schultz testified that he
had sent a letter to Steve revoking his offer to return his
interest in Sure-Tech, I thought he must be referring to another
letter because I don't read the letter of November 22 as saying
that.
Very truly yours,
SNOW, CHRISTENSEN & MARTINEAU

!^cdM£)&udli
Scott Daniels
SDtcah
cc:

Honorable Pat B. Briariv
Richard K. Nebeker

*v\»

EXHIBIT #_2£

LAW OFFICES OF

EDWIN F. GUYON
E. Guyon • 205 Newhouse Building • Salt Lake City, Utah 84111 • 801/355-8811 • FAX 801/ 355-8820

May 30, 1995

Honorable Pat B. Brian
451 South 200 East, #310
Salt Lake City, Utah 84111
RE:

Sure-Tech, LLC v. EMLP, et al

Enclosed please find a copy of the affidavit of Lisa Spivey, Mr. Schultz' secretary, who
prepared and mailed the letter attached. This is the November 22, 1994 letter which was
referred to in the hearing and which I was unable to present to you at the hearing.
As indicated by the attached exhibits, the referenced letter was mailed, certified (return
receipt requested) to Steve Evans I exhibits #1 and #2J; it was signed for by his wife, Pam
Evans on 11/26/94 [exhibit #2]; a copy of the letter was apparently provided to Bryan
Fishburn by Steve Evans as it is referenced in Mr. Fishburn's correspondence {exhibit #3|.
I trust that this will be of some assistance to you.
Kindest regards.
/ •<'

\yi-'^/L,

E. Guyori
EG/mto

y

cc

Scott Daniels, Esq.
Bryan Fishburn, Esq.
Richard Nebeker, Esq.
Charles Schultz, Esq.

EXHIBIT # _ £ l

AFFIDAVIT

STATE OF UTAII

}
: ss.
COUNTY OF SALT LAKE }
rRobert

1.

J. Pett, being first duly; sworn, state as follows:
I, Robert J. Pett, have personal knowledge of the statements contained in this

Affidavit.
2.

In late December 1992 or. early January 1993,1 was asked by Steven Evans to

become a member and manager of an LLC with Charles Schultz.
3.

At that time, Mr. Evans explained to me that he could not be a member of the

LLC because he had tax problems and he was afraid that the IRS would levy on his interest in
the LLC if he were a member and that the levy would make the LLC ineffective.
4.

Mr. Evans also explained to me, at that time, that his father also had tax

problems and could not be a member of the LLC for the same reason that he, Steve, could not
be a member.
5.

Mr. Evans explained to me that the purpose of the LLC was to distribute profits

received from a company called EML Projects to various people, including himself, who for
various reasons could not be members of the LLC. At that time Steve also promised me that I
would be compensated for acting as a member and manager of the LLC.
6.

I agreed to be a member and manager so long as Charles was the one mainly

responsible for the operation of the LLC.

EXHIBIT # _ C _

7.

The previously referenced meeting with Mr. Evans and Mr. Schultz was held at

Mr. Schultz's office a 345 East 400 South, Salt Lake City, Utah;
8.

On January 14, 1993, I signed the Articles of Organization for Sure-Tech LLC.

9.

The Articles were signed at Mr. Schultz's office a 345 East 400 South, Salt Lake

City, Utah. A copy of the Articles is attached to this Affidavit as Exhibit No. 1.
10.

The Initial Meeting of Sure-Tech was held on January 16, 1993, at Mr. Schultz's

office a 345 East 400 South, Salt Lake City, Utah. A copy of the Minutes of the Initial Meeting
is attached to this Affidavit as Exhibit No. 2.
11.

At the Initial Meeting on January 16, 1993, Charles and I reviewed, adopted and

signed an Operating Agreement for Sure-Tech. A copy of that Agreement signed by me is
attached to this Affidavit as Exhibit No. 3.
12.

Steve Evans was not present at the Meeting because Charles and I were, and are,

the only members and managers of Sure-Tech.
13.

Sometime in November 1993, Charles gave me a copy of the Annual Report he

was going to file for Sure-Tech 1993, and I reviewed it. A copy of that Report is attached to
this Affidavit as Exhibit No. 4.
14.

On January 26, 1994, Charles and I held the First Annual Meeting of Sure-Tech.

15.

The Meeting was held at Charles' home in Brigham City.

16.

Only Charles and I were present because we were, and are, the only members of

Sure-Tech.
17.

At that Meeting we discussed the fact that EML had not made any money and

that Sure-Tech had not received any money from EML; therefore, we agreed that we did not
need to file a tax return for Sure-Tech. A copy of the Minutes of the First Annual Meeting of
Sure-Tech is attached to this Affidavit as Exhibit No. 5.
18.

Sometime in December 1994, Charles gave me a copy of the Annual Report he

was going to file for Sure-Tech for the 1994 year, and I reviewed it. A copy of that Report is
attached to this Affidavit as Exhibit No. 6.
19.

On February 19, 1995, Charles and I held the Second Annual Meeting of Sure-

Tech at my home in Brigham City, Utah.
20.

At that Meeting we again discussed the fact that Sure-Tech had not received any

money. Therefore, we again agreed that we did not need to file a tax return for Sure-Tech and
that Sure-Tech would continue its litigation against EML. A copy of the Minutes of the Second
Annual Meeting of Sure-Tech is attached to this Affidavit as Exhibit No. 7.
21.

I was at part of the Hearing in this matter held on May 30, 1995.

22.

Though I did not hear him testify, I am told that Steve Evans testified that some

sort of notice of a meeting of the members of Sure-Tech was sent to me. I do not believe that
any notice was sent, but if it was I never received any such notice.
23.

I never authorized any changes in the membership or management of Sure-Tech.

There was never any request for a change in membership or management of Sure-Tech.
24.

I never authorized my interest in Sure-Tech to be transferred to anyone.

25.

At no time has Steve Evans, his father, his mother or anyone else other than

Charles and me ever claimed to be members or managers of Sure-Tech.
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26.

I am aware that at the creation of Sure-Tech, Steve and Charles were working on

some sort of agreement on how the money received from EML by Sure-Tech would be divided,
but to the best of my knowledge, no agreement was ever reached.
27.

In any event, no money was ever generated by Sure-Tech, so how the money

would be distributed is irrelevant, but the distribution of any money received from EML had
nothing whatsoever to do with the ownership or management of Sure-Tech, because as Steve
explained to me before Sure-Tech was formed, Steve and his dad could not own any interest in
Sure-Tech.
28.

I am aware that there has been some suggestion that some of the Exhibits

attached to this Affidavit were not prepared at the time specified on the Exhibits. I personally
know that all of the Exhibits attached to this Affidavit were signed on the dates specified on the
Exhibits.
Dated this ^7^day of June 1995.

^

Pett

\ r W^V^T

Subscribed and sworn to this^*V day of June 1995.
NOTAUV I'UlllJC
USA A. SPIVEY

/ N o t a r y Public

2S&4 Dii<uL>om
Salt U k o Cily Utah G410G
My Commission Cxptms
November 1. Wrjb

STATF. i)\

[i\\\\

(h)
5tate of Utn'»
""PWMlorw and Commercial c«vi»
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ARTICLES OF ORGANIZATION OF SURE-TECH LLC

Gary R. Hansen
Oivldon Director

ARTICLE

I

(Name)
The name of this Limited Liability Company shall be
Sure-Tech LLC.
ARTICLE II
(Term)
The term of this Limited Liability Company shall be perpetual
or until terminated by agreement of its members and managers.

ARTICLE III
(Business Purpose)
Sure-Tech "LLC is organized for the purpose of investing in
various companies and projects, however, the LLC may engage in any
activity permitted under Utah law or the laws of the states and/or
territories

of the United

States

wherein

Sure-Tech

LLC is

authorized to do business.
ARTICLE IV
(Registered Agent)

^

-'-'

.f: ' j •

The Registered Agent for Sure-Tech LLC is Charles A. Schultz'!
who, by affixing his signature hereto, hereby acknowledged- his .
willingness to act as the Registered Agent on behalf of SurerTechLLC,
Registered Agent:
Charles A. Schultz
345 East 400' Scmth, Suite 101
Salt Lake City)' Utah 84111

EXHIBIT
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Dated this

/'

day of January', 1993.

Charles A. Schultz (Registered Agent)
Additionally, Sure-Tech LLC hereby appoints the Department of
Corporations as its Registered Agent for service of process, if the
Registered Agent named herein has resigned, the agent's authority
has been revoked or if the Agent cannot be found or served after
due diligence.
ARTICLE V
(Principal Place of Business)
The principal place of Business for Sure-Tech LLC shall be 345
East 400 South, Suite 101, Salt Lake City, Utah 84111.

ARTICLE VI
(Managers of Sure-Tech LLC)
The Managers of Sure-Tech LLC are:
Robert J. Pett
224 West 7th South
Brigham City, Utah 84302
Charles A. Schultz
345 South East 400, Suite 101
Salt Lake City, Utah 84111
the above named individuals shall act as the managers of Sure-Tech
LLC until the first meeting of the members of Sure-Tech LLC or
2

until their successors are elected,
Dated this

/ *-

cof

January, 1993.

s

r_

Charles A. Schultz

ACKNOWLEDGEMENT

On the /V

day of January 1993, the above signed Robert J.

Pet; and Charles A. Schultz personally appeared before me and did
personally sign the foregoing Articles of Organization in my
presence.
Dated this

/y

day of January 1993.

rm
Notary P u b l i c '

CO

G,

0 i i

INITIAL.MEETING OF
SURE-TECH, LLC.
The initial meeting of the members of Sure-Tech, L L C , was
held January 16, 1993, at 345 East 400 South, Salt Lake City,
Utah.

Robert J. Pett and Charles Schultz, the only members of

the LLC, were present.

It was agreed that Charles A. Schultz

would act as the primary manager of Sure-Tech, although Robert
Pett would also serve as a manager.

It was further agreed that

the Operating Agreement for Sure-Tech would be ratified and
signed.
Dated this

/{t'"

day of January 1993.

Robert' J. P^tt

\ . 7-

.

': \ N\ \ \

Charles A. Schultz

--J

6'.

EXHIBIT %J>

OPERATING AGREEMENT OF
SURE-TECH, LLC,

THIS OPERATING AGREEMENT of Sure-Tech, LLC.. (hereinafter,
sometimes termed "the LLC"), is executed this
/fL/'Z^dav of
January, 1993, between Robert J. Pett and 11
Charles A. Schultz,
(hereinafter, referred to as "the Managers ) , and Robert J. Pett
and Charles A. Schultz as "Members").
ARTICLE I
[Formation and Principal Place of Business]
Section 1.1: Formation. The Members hereby form a limited
Liability Company pursuant to the provisions of Section 48-2b-101
through 48-2b-156 of the Utah Limited Liability Company Act, Utah
Code Annotated, 1953, as amended. Unless set forth otherwise in
this Operating Agreement, the provisions of Chapter 2, Title 48,
Utah Code Annotated 1953, shall govern the rights and liabilities
of the parties to this Agreement. If there is a conflict between
provisions of this Agreement and the Utah Limited Liability
Company Act, the provisions of this Agreement shall control
except that if the conflict is with respect to a provision that
would cause the Liability Company to be taxed as an association
for federal income tax purposes, then the provisions of the said
Utah Limited Liability Company Act shall control. The parties
intend that the Liability company shall be taxed as a
partnership. The Managers or Members shall execute and cause to
be filed Articles of Organization, as required by Utah Code
Annotated, section 48-2b-116, and/ if'applicable, an application
for an assumed name with the Secretary of State for the State of
Utah.
Section 1.2: Name. The Limited Liability Company shall
operate under the name of Sure-Tech, LLC.
Section 1.3: Principal Place of Business. The principal
place of business and the location where Limited Liability
Company records are to be maintained shall be at 34S East 400
South, Suite 101, Salt Lake City, Utah 84111. The business of
the Limited.Liability Company may also be conducted at such other
or additional place or places as may be designated by the
Managers and Members.
Section 1.4: The Members. The names and places of
residence of each Member of the Limited Liability Company are as
follows:
.tXobeirt J. Pett
224 West 7th South
Brigham City, Utah 84302
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Charles A. Schultz
640 South 2nd West
Brigham City, Utah 84302

SECTION 1.4-1: The Managers. The names and places of
residence of each Managers of the Limited Liability Company are
as follows:
Robert J. Pett
224 West 7th South
Brigham City, Utah 84302

Charles A. Schultz
640 South 2nd West
Brigham City, Utah 84302

Section 1.5: Registered Agent. The name of the Limited
Liability Company^ Registered Agent and the address of its
initial registered office is:
Registered Agent:
Charles A. Schultz
345 East 400 South, Suite 101
SLC, UT 84111
ARTICLE II
[Purposes of the Limited Liability Company]
The LLC is formed for the purpose of investing in various
companies and projects, however, Sure-Tech, LLC, may engage in
any activity permitted under Utah law or the laws of the states
and/or territories of the United States wherein Sure-Tech, LLC,
is authorized to do business.
ARTICLE III
[Term of the Limited Liability Company]
The LLC shall commence as of January 13, 1993 and shall
continue for an indefinite period of time or until terminated by
action of the Members or as hereinafter provided by this
Agreement, unless terminated by law by the operation of law at an
earlier date.
ARTICLE IV
[Accounting for the Limited Liability Company]
Section 4.1: Method of Accounting. The LLC shall keep its
accounting records and shall report for income tax purposes on
the cash basis. The records shall be maintained in accordance
with generally accepted accounting principles.
Section 4.2: Annual Statements. The Managers shall cause
financial statements to be prepared not less than annually,
provide any income is produced, and copies of the statement shall
be delivered to each Member. Copies of all income tax returns
filed by the LLC also shall be furnished to all Members.
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Section 4.3: Access to Accounting Records. Any Member
shall have reasonable access to the accounting records of the LLC
during regular business hours of the LLC.
Section 4.4: Income Tax Information. The Managers shall
provide to each Member information of the LLC's taxable income or
loss and each class of income, gain, or deduction that is
relevant to reporting the LLC's income. The information shall
also show each Members' distributive share of each class of
income, gain, loss, or deduction. This information shall be
furnished to the Members as sooh as possible after the close of
the LLC's taxable year.
Section 4.5: Interim Financial Statement. On written
request, any Member shall be entitled to copies of any interim
financial statements prepared for the Managers.
Section 4.6: Articles of Organization. The Managers shall
not be required to mail a copy of the Articles of Organization to
each Member. Provided, however, upon written request therefor,
the Managers shall mail a copy of the Articles of Organization to
the requesting Member, the costs thereof to be born by such
requesting Member.
Section 4.7: Cost of Inspection of Records — Right to
Information. Each Member has the right to records of the LLC.
The cost of providing such information shall be the sole
responsibility of the Member who requests the same unless a
Manager in its sole and absolute discretion determines that the
LLC should bear such costs.
ARTICLE V
[Capital Contributions]
Section 5.1: Initial Capital Contribution. The initial
capital contributions to the LLC shall all be made in cash. The
cash contributed by each Member and the percentage of said
capital contributions contributed by each Member is as follows:
Members:

VALUE

PERCENTAGE

Robert Pett

$10.00

1%

Charles A. Schultz

$990.00

99%

Section 5.2: Respective Interests of Members in the Initial
Capital Contribution. The interests of the Members in the
capital originally contributed shall be those same percentages as
are set forth in Section 5.1.
Section 5.3: Additional Capital Contributions. Additional
capital contributions to the capital of the LLC beyond those
3
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stated in Section 5.1, may be required at time to time upon
approval of the Managers and a vote of One Hundred percent (100%)
of the Members of the LLC.
Section 5.4: Failure to Contribute Additional Capital on
Call* If any Member fails to contribute any additional capital
required of him within thirty (30) days after written call by the
Managers for contribution, the other Members shall first be given
the opportunity to contribute amounts that will equal the
assessment in default in the proportion to their capital
investment in the LLC, not including the investment of the nondefaulting Member. The allocation of profits or losses among the
Members shall then be adjusted as provided in Article VII.
Section 5.5: Distribution of LLC Profits. Subject to
Section 7.3, profits of the; LLC .shall be distributed to the
Members at times determined* in the discretion of the Managers,
but at least annually. Distributions of the profits shall be
made to the Members as agreed among the Members in conformance
with Section VII.
Section 5.6: Return of Capital Contributions. No Member
shall be entitled to withdraw or demand the return of any part of
his capital contribution except upon dissolution of the LLC
and/or expulsion of a Member as specifically provided for in this
Agreement.
ARTICLE VI
[Capital Accounts: Drawing Accounts]
Section 6.1: Capital Accounts, If any income is produced,
an individual capital account shall be maintained for each
Member. The capital interest of each Member shall consist of his
original contribution, increased by: (1) his additional
contributions to capital and (2) his share of LLC profits
transferred to capital. The capital account shall be decreased
by: (1) distributions to the Member in reduction of his LLC
capital and (2) his share of LLC losses if transferred from his
drawing account.
Section 6.2: Drawing Accounts. An individual drawing
account shall be maintained for each Member. All withdrawals
made by a Member shall be charged to his drawing account. Each
Member's share of profits and losses shall be credited or charged
to his drawing account.
A balance of a Members drawing account in his favor: (a
credit balance) shall constitute a liability to that Member; it
shall not constitute a part of his capital account or his
interest in the capital of the LLC. If, after the net profit or
loss of the LLC for the fiscal year has been determined, a
Member's drawing account shows a deficit (a debit balance),
4

whether occasioned by drawings in excess of his share of LLC
profits or by charging him for his share of a LLC loss, the
deficit shall constitute an obligation of that Member to the LLC
and shall not reduce his capital account or his interest in the
capital of the LLC.
Payment of any amount owing to the LLC shall be made in a
manner and time determined by the Managers and a majority of the
Members. Meiabers may determine »by vote of a majority in1 interest
to transfer any portion of profit or loss to the Members capital
accounts at any time.
ARTICLE VII
[Profits or Losses]
Section 7.1: Interests in Profits or Losses. All profits
or losses of the LLC shall be shared as follows:
Managers: A Manager shall receive no part of the allocation
of profits and losses for his services, other than
the salary provided to him under Article IX.
Members: All of the profits and losses op the Limited
Liability Company shall be allocated among the
Members as decided among the Managers and the
Members at an annual meeting or at such special
meetings as called by the Managers. In absence of
an agreement to the contrary, all profits and
losses shall be allocated in proportion to the
Members capital investment in the LLC.
Section 7.1-1: Annual and Special Distribution Meetings.
The Managers shall call an annual Meeting for the purpose of
allocating profits and losses'among the Meiabers, provided that
any profit is generated, and the Managers may call special
meetings for the same purpose. Such meetings shall be called on
no less than ten (10) days written notice to the Members or upon
waiver of notice signed by the Members present at any annual or
special meeting. A special meeting may also be called by any
Members, upon ten (10) days written notice or upon waiver of
notice signed by the Members present 'at any special meeting.
Section 7.1-2: Quorum for Annual and Special Distribution
Meetings. For purposes of this Section, One Hundred (100%) of
the Members of the LLC shall constitute a quorum for purposes of
distribution of profits and losses.
Section 7.2: Limitation on Liability for* Losses Chargeable
to Members. No Managers or Members shall personally be liable
for any of the losses or activities of the LLC beyond his capital
interest in the LLC.
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Section 7.3: Distribution of Profits. The earnings of the
LLC shall be distributed at least annually, provided that any
earnings are generated, except the earnings may be retained by
the LLC and transferred to LLC capital if required for the
reasonable needs of the business. The Managers, with the written
consent of all the Members, shall decide vihen earnings should be
retained by the LLC. If the Managers fail to secure the written
consent of all Members, the earnings shall be distributed to the
Members.
ARTICLE VIII
[Administrative Provisions]
Section 8.1: Management. The business of the LLC shall be
under the exclusive management of the Managers. The Members who
are not Managers shall not participate in the management of the
business of the LLC.
Section 8.2: Times Devoted by Managers. The parties hereto
understand that the Managers have other business activities that
take their time and attention. Accordingly, the Managers are
required to only devote such time and attention to the business
of the LliC that they in their sole discretion shall feel is
required*
Section 8.2-1: Duties. The Managers shall oversee and
supervise the day-to-day operations of the LLC, including, but
not limited to, administration, accounting, marketing, research
and development, and sales.
Section 8.3: Banking. All funds of the LLC shall be
deposited in its name in such checking account oir accounts as
shall be designated by the Managers. All withdrawals therefrom
shall be made upon checks signed by the Managers.
Section 8.4: Power of Attorney. Each Member signatory
hereto does irrevocably constitute and appoint the Managers as
his true and lawful attorney and agent with full power and
authority in his/her/its name;-...place and stead to execute,
acknowledge, deliver, file, and record documents which will
include, but not be limited to the following:
(i) any documents, notes, contracts, agreements, or
instruments which indebt this LLC or place the LLC in a
position of indebtedness;
(ii) annual reports, Articles of Organization, any
certificates including but not limited to certificates of
amendment, instruments and documents, including Fictitious
Name Certificates and D/B/A Certificates, as may be required
by, or may be appropriate under the laws of any state or
6

other jurisdiction in which the LLC is doing or intends to
do business;
(iii) any other instruments which may be required to be
filed by the LLC under laws of any state or by any
governmental agency, or which the Managers deem it
advisable to file; and
(iv) any documents which may be required to effect the
continuation of the LLC, the admission of an additional or
substituted Members, or the dissolution and termination of
the LLC, provided such is in accordance with the terms of
this Agreement.
Section 8.4-1: The power of attorney granted herein is
expressly intended by each Member to be a special power of
attorney coupled with an interest and irrevocable, and such power
shall survive the death of anV*Member and the delivery of any
assignment by a Member of all or a portion of LLC interest, and
extend to such Member's heirs, executors, personal
representatives, successors and assigns.
Section 8.4-2: Pursuant to the power of attorney granted
herein by the Members to the Managers, each Member authorizes
said attorney to take any further action which said attorney
shall consider necessary or convenient in connection with any of
the foregoing, hereby giving said attorney full power and
authority to do and perform each and every act and thing
whatsoever requisite and necessary to be done in and about the
foregoing as fully as said Member might or could do if personally
present, and hereby ratifying and confirming all that said
attorney shall lawfully do or cause to be done*by virtue hereof.
Section 8.4-3: The Managers, when exercising this power of
attorney for each Member, may do so by a facsimile signature or
by listing all of the Members and executing any instrument with a
single signature of the Managers as attorney-in-fact for all of
them.
Section 8.5: Fiduciary Responsibility of Managers. The
Managers shall, in all events, account to the LLC and to the
Members for any benefit, and hold as trustee for the LLC and the
Members any profits derived by the Managers for any transaction
connected with the formation, conduct or liquidation of the LLC
or from any use by the Managers of LLC property, and such duty
extends to the personal representatives of any deceased Member
involved in the liquidation of the LLC. All management,
investments, accountings, and distributions shall be conducted by
the Managers subject to the obligations, duties and liabilities
of fiduciaries in general.
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Section 8.6: Powers Granted to Managers, The Managers are
hereby granted the right, power, and authority to do on behalf of
the LLC all things which, in the Managers1 sole judgment, are
necessary or desirable to carry out the aforementioned duties and
responsibilities, including, but no limited to, the right, power
and authority: to sell, exchange, or grant an option for the sale
or exchange of all or any portion of the property of the LLC; to
invest and reinvest any available funds; to incur all reasonable
expenditures; to employ and dismiss from employment any and all
employees, agents, independent contractors, attorneys, and
accountants; to lease all or any portion of any property for any
purpose and without limit as to the term thereof; to borrow money
and as security therefor to mortgage or grant security interests,
in all or any part of any property; to prepay in whole or in
part, refinance, modify, or extend any indebtedness; to do any
and all of the foregoing at-such price, rental or amount, for
cash, securities, or other property and upon such terms as the
Managers deems proper; to place record title to any property in
the name of the LLC; to adjust, compromise, settle, or refer to
arbitration any claim against or in favor of the LLC or any
nominee, and to institute, prosecute, and defend any legal
proceeding relating to the business or property of the LLC; to
delegate all or any portion of the powers granted hereunder to
one or more attorneys-in-fact; and to execute, acknowledge and
deliver any and all instruments to effectuate any and all of the
foregoing.
Section 8.7: Executive Committees, Executive Committees
shall may be authorized by the unanimous approval of the
Managers.
Section 8.8: Restrictions on Managers. The Managers shall
not, without the written consent or ratification of the specific
act by all the Members:
(1)

Do any act in contravention of this Agreement;

(2)

Do any act to make it impossible to carry on
the ordinary business of the LLC;

(3)

Confess a judgement against the LLC;

(4)

Possess LLC property in his own name for other
than an LLC purpose, or assign his rights in
specific LLC property for other than a LLC
purpose;

(5)

Admit a person as a Manager;

(6)

Admit a person as a Member except as otherwise
provided in this Agreement;
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(7)

Continue the business with LLC property after its
bankruptcy,liquidation or other cessation to exist.
ARTICLE IX
[Salary to Managers(s]

Section 9.1: Original Salary. The Managers shall receive
as a monthly salary for their services the sum of $1.00 per
month. This salary shall be deducted from LLC income, like any
othe}- expense, in determining the net profit or loss
distributable to the Members under Article VII1 The payment of
such salary shall
be an obligation of the LLC and shall not be an obligation of the
individual Members.
Section 9.2: Periodic Review of Compensation to Managers.
It is the intention of the parties that the Managers shall
receive reasonable compensation for services rendered by them to
the LLC. The Managers1 salary may be adjusted from time to time
by a vote of One Hundred1 percent (100%) of the Members, but in no
case shall the Managers salary be less than $1.00 per month.
The Managers may also be awarded bonuses for extra effort and
production.
ARTICLE X
[Death, Retirement or Withdrawal of a Member]
Section 10.1: Death or Retirement or Withdrawal of Members.
If a Member dies, becomes incapacitated, retires, resigns,
withdraws, or becomes bankrupt, the LLC shall dissolve unless
within thirty (30) days after one of the listed events, all other
Members elect in writing pursuant to Section 10.2 to reconstitute
the LLC.
Section 10.2: Continuation of the LLC. The remaining
Members shall have the right to reconstitute the LLC, and to
continue the LLC business under its present name following the
occurrence of an event specified in Section 10.1, provided that
they file a Certificate of Amendment as required by Utah Code
Annotated, Section 48-2b-117 and that they unanimously agree to
purchase the interest of the withdrawing, retiring, resigned,
bankrupt, incapacitated, or deceased Member and to make the
payments specified in Sections 10.3 through 10.6 and Article XI.
If no Managers remains upon the retirement, bankruptcy,
incapacity or death of the Member(s), within ten (10) days
thereafter the Members holding interest in capital in excess of
fifty percent (50%) of the capital owned by all Members shall
select a new Managers. However, if the Members fail to purchase
the interest of the withdrawing, retiring, bankrupt,
incapacitated, or deceased Managers and to make the payments
9
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specified in Sections 10.3 through 10.6, the L.L.C SHALL be
dissolved.
Section 10*3: Valuation of LLC Interest, The value of a
withdrawing,
retiring, bankrupt, incapacitated, or deceased
Members1 interest in the LLC property shall be an amount equal to
the fair market value of his LLC interest, including LLC
goodwill, if any. If said Members, or the successors in interest
of the said Member, and the other
Members fail to agree on the
fair market value of the Members1 interest, the valuation shall
be determined by arbitration in accordance with the rules of the
American Arbitration Association then in effect.
Section 10.4: Balance in Drawing Account. The balance in
the drawing account of a withdrawing, retiring, bankrupt,
incapacitated, or deceased Member is to be treated as an
obligation of the LLC to the Members or an obligation of the
Members to the LLC. Any amount owed, whether to the Members or
to the LLC, as reflected in the drawing account of a withdrawing,
retiring, bankrupt, incapacitated, or deceased Member shall be
paid within ninety (90) days after the withdrawal, retirement,
bankruptcy, incapacity, or death of such Member.
Section 10.5: Expeditious Determination of Valuation. The
parties and their assigns and successors in interest agree that
they will proceed as expeditiously as possible in determining the
valua of the interest of the withdrawing, retiring, bankrupt,
incapacitated, or deceased Member.
Section 10.6: Winding Up the LLC. If the remaining Members
are unable to make the unanimous agreement specified in Section
10.2 and purchase the interest of the withdrawing, retiring,
bankrupt, incapacitated, or deceased Members, the LLC shall be
wound up and all its properties distributed in liquidation, as
provided in Article XIII.
Section 10.7: Irreparable harm could be done to the LLC and
to the other Members should a Member be accorded the right to
prematurely withdraw his capital of LLC interest from the LLC
without first obtaining the consent of all Members and Managers.
Accordingly, a withdrawing Members does not have the right to
withdraw his capital of LLC interest from the LLC or the right to
receive a distribution of a fair value of his interest in the LLC
as of the date of withdrawal. However, said withdrawing Member
does have the right to receive a distribution to which he is
entitled under this Agreement.
ARTICLE XI
[Terms of Payment to a Retiring, Bankrupt,]
[Incapacitated or Deceased Members]
Section 11.1: Payments to a Retiring Members. When a
10

Member retires, payment for value of his interest in the LLC, as
determined under Article X, shall be made according to any
satisfactory method which said Member and the remaining Members
shall agree upon; provided, however, if no agreement is reached
within thirty (30) days, then said payment shall be made in equal
monthly amounts over a period of ten (10) years after the
retii.^ment.
Section 11.2: Payments to Successor of a Bankrupt,
Incapacitated or Deceased Members, When a Member becomes
bankrupt, incapacitated, or dies, payment for the value of his
interest in the LLC, as determined under Article X, shall be made
one-half within nine (9) months and the remainder within two (2)
years after the date of bankruptcy, incapacity, or death.
Section 11.3: Payments of Estimated Amounts. If the value
of the interest of a withdrawing, retiring, bankrupt,
incapacitated or deceased Member, under Article X, has not been
determined at the time specified for the making of any of the
payments called for in Section 11.1 and 11.2, payment shall be
made in an estimated amount.
Section 11.4: Income Tax Incidents of Payments. It is the
intention of the parties that all amounts payable under this
Article XI to a withdrawing or retiring Member or to the
successors in interest of a bankrupt, incapacitated or deceased
Member shall constitute payment for the interest of the Members
in LLC property. The Payments shall be considered a distribution
of LLC property under Section 736(b) of the Internal Revenue Code
and not a payment of income under Section 736(a) of the Internal
Revenue Code.
Section 11.5: Payments to an Expelled Members. When a
Member is expelled, pursuant to Article XVI, payment for the
value of his interest in the LLC, as determined under Article X,
shall be made within 1 year after the date of his expulsion.
Section 11.6: Interest.on Payments. All payments under
this Article XI shall bear interest at the rate of five percent
(5%) per annum from the date of death, withdrawal, retirement,
incapacitation, bankruptcy, or expulsion to the date paid.
ARTICLE XII
[Sale or Substitution of a LLC Interest]
Section 12.1: Sale of a LLC Interest. A Member may sell
his LLC interest, but only after he has first offered it to the
LLC as follows:
12.1-1: Notice of Intent to Sell. The Member shall give
written notice to the LLC that he desires to sell his
11

interest. He shall attach to that notice the written offer
of a prospective purchaser to buy the interest. This offer
shall be complete in all details of purchase price and terms
of payment. The Member shall certify that the offer is
genuine and in all respects what it purports to be.
12.1-2: Members1 Redemption Period. For ninety (90) days
from receipt of the written notice from the Member, the LLC
shall have the option to retire the interest of the Member
at the price and on the terms contained in the offer
submitted by the Member*
12.1-3: Right of Members to Sell, If the LLC does not
exercise the option to acquire his interest, the Member
shall be free to sell his LLC interest to the person, for
the price, and on the terms contained in the offer submitted
by the Member.
Section 12.2: Substitution of Members. While a Member may
assign his rights to profits and losses in the LLC (subject, of
course, to Section 12.1), no assignee of a LLC interest shall
have the right to become a fully substituted Member in place of
his assignor unless all of the following conditions are
satisfied:
(1) a fully executed and acknowledged written instrument of
assignment in form and substance acceptable to the Managers
shall be filed with the LLC, setting forth the^intention of
the assignor, that the assignee become a substituted Member
in his place;
.(2) the assignor and assignee execute and acknowledge such
other instruments as the Managers may deem necessary and
desirable to the effect such admission, including the
written acceptance and adoption by the assignee of the
provisions of this Agreement and, if requested, his
execution, acknowledgement and delivery of a power of
attorney, the form and content of which are described in
Section 8.4;
(3) the costs for all reasonable expenses in connection with
such admission as a substituted Member have been fully paid,
including but not limited to, the cost of the preparation,
filing and publishing of any Certificate of Amendment
necessary or desirable in connection therewith; and
(4) the Managers have consented to the assignment; the
Managers in their sole discretion may withhold his consent
for any reason.
(5) any decision on the part of the Managers is ratified
and approved by all Members.
12

12.2-1: Transfer of Interest upon Death. Nothing contained
in this Agreement, however, shall prevent the interest of
any Member from being transferred or disposed of by will or
by intestacy to or for the benefit of the Members' immediate
family; provided, however, that transfers by way of
testamentary or inter vivo's
trusts must have trustees who
are members of the Members1 immediate family; immediate
family is defined as parents, spouse, or issue of the Member
or the Members' spouse. With regard to such transfer, any
legal representative or heir shall become a Member in law
and fact after the costs referred to in Section 12.2-3: have
been paid.
12.3: Additional Members. No new Members may be added
without the unanimous written consent of the present Members.
New Members may only be added by written consent of the present
Members and upon such terms* and conditions as specified by the
present Members.
ARTICLE XIII
[Voluntary Dissolution]
Section 13.1: Winding Up the LLC. On any voluntary
dissolution, the LLC shall immediately commence to wind up its
affairs. The Members shall continue to share profits and losses
during the period of liquidation in the same proportions as
before dissolution. The proceeds from liquidation of LLC assets
shall be applied as follows:
13.1-1: Payment to creditors of the LLC, other than
Members, in the order of priority provided by law.
13.1-2: Payment to Managers and Members for unpaid salaries
and for the credit balances in their drawing accounts.
-13.1-3: Payment to the Members of the credit balances in
• their capital accounts.
Section 13.2: Gains or Losses in Process of Liquidation.
Any gain or loss on disposition of LLC properties in liquidation
shall be credited or charged to the Members in the proportions of
their interest in profits or losses as specified in Section 7.1.
Any property distributed in kind in liquidation shall be valued
and treated as though the property were sold and the cash
proceeds were distributed. The difference between the value of
property distributed in kind and its book value shall be treated
as a gain or loss on sale of the property and shall be credited
or charged to the Members in the proportions of their interests
in profits ot losses as specified in Section 7.1.
Section 13.3: Balance Owed by a Member. Should any Member
have a debit balance in his capital account, whether by reason of
13
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losses in liquidating LLC assets or otherwise, the debit balance
shall represent an obligation from him to the other Members, to
be paid in cash within thirty (30) days after written demand by
the other Members,
ARTICLE XIV
[Expulsion of a Member]
A Member or Manager may be expelled from the LLC at any time
upon an affirmative vote of One Hundred percent (100%) of the
Members of the LLC, other than the Member whose expulsion is
proposed. The expulsion shall be effective immediately upon
delivery to the expelled Member of written notice of his
expulsion. The remaining Members shall continue the LLC under
its present name, and they shall pay to the expelled Members the
value of his interest in the LLC pursuant to Article 10.2.
ARTICLE XV
[Amendments]
This Limited Liability Company Operating Agreement may only
be amended by a written agreement executed by all Managers and
the Members.
ARTICLE XVI
[Miscellaneous Provisions]
16.1: Waiver. The waiver by any party to this Agreement,
of any of the terms, covenants or conditions of this Agreement,
shall not be deemed a waiver of such party's right to enforce
that term, covenant or condition at a subsequent date or on a
subsequent occasion. Nor shall any waiver be construed to
prohibit any of the parties to this Agreement from enforcing any
of the other terms, covenants or conditions of this Agreement.
Any alleged waiver of any of the terms, covenants and conditions,
of this Agreement, or breaches thereof, shall not be enforceable
unless such waiver is in writing specifically setting forth which
term, covenant, condition or other action or inaction is being
waived.
16.2: Third Party Beneficiaries. Subject to the provisions
of Article 12.2-1: of this Agreement, no provision of this
Agreement nor any document incorporated herein, is intended to
confer, and shall not be construed to confer, any rights on any
person or entity that is not a party to this Agreement.
16.3: Captions and Definitions. The Captions used in this
Agreement are for convenience only and shall not be deemed to be
relevant in resolving any question of the interpretation or
construction of part of this Agreement.
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16.4: Invalidity of Provisions. If, for any reason
whatsoever, any of the provisions contained in this Agreement are
determined to be unlawful or unenforceable it is the express
intent of the Members that the remainder of the Agreement shall
remain in full force and effect.
16.5: Jurisdiction. Venue and Applicable Lav. This
Agreement shall be governed by, and construed in accordance with,
the laws of the State of Utah. Any action to enforce any of the
provisions of this Agreement shall be filed in the Third District
Court of Salt Lake County, State of Utah, which Court shall apply
Utah law. The parties to this Agreement hereby voluntarily
consent to venue and jurisdiction in the referenced court.
16.6: Attorney's Fees. Should any party to this Agreement
be required to employ an attorney to enforce any of the terms,
covenants or conditions of this Agreement, to collect any damages
or to enforce or enjoin any action, the prevailing party shall be
entitled to recover reasonable its costs and reasonable
attorney's fees.
16.7: Notices. All notice required or permitted to be sent
to Sure-Tech, L L C , under the provisions of this Agreement shall
be sent by Certified Mail, addressed to Sure-Tech, LLC.f 34 5 East
400 South, Suite 101, Salt Lake City 84111. Such notices shall
be effective upon receipt and acknowledgment of receipt by SureTech, LLC.
16.8: Entirety of Agreement. This Agreement constitutes
the entirety of the Agreement among the parties hereto. This
Agreement and any of its terms, covenants, conditions, or other
provisions may only be altered, amended, modified, or revoked in
writing as provided in this Agreement. It is expressly agreed
and understood that all prior or contemporaneous negotiations,
representations or agreements are merged in this Agreement, and
that no oral representations, promises or negotiations, of any
nature whatsoever, shall survive the execution of this Agreement.
IN WITNESS HEREOF, the parties have signed this Limited
Liability Company Operating Agreement the day and year first
above written.
Managers:
Each Manager, signatory hereto, hereby acknowledges that he
is signing under penalty of perjury,

\
%

• Roffert J.'.^ettr

k

Charles A. Schultz
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Members:
Each Member, signatory hereto, hereby acknowledges that he
is signing under penalty of perjury,

:obert J. P^rtt
Robert
Pett

Charles A. Schultz
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FIRST ANNUAL MEETING OF
SURE-TECH, LLC.
The first annual meeting of the members of Sure-Tech, LLC,
was held January 26, 1994, at 640 South 2nd, West Brigham City.
Robert J. Pett and Charles Schultz, the only members of the LLC,
were present.

Because Sure-Tech and not made any money in the

previous year, it was agreed that no annual report was necessary.
Likewise because no money had been made in the prior year, it was
agreed that no tax return need be filed.

It was also agreed that

there would be no changes in management or operation of the LLC.
Dated this Q(j>

day of January 1994,
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SECOND ANNUAL MEETING OF
SURE-TECH, LLC.
The SECOND ANNUAL MEETING of the members of Sure-Tech, LLC, was
held February 19, 1995, at 224 West 7th South, Brigham City. Robert J. Pett and
Charles Schultz, the only members of the LLC, were present. Once again, because SureTech and not made any money in the previous year, it was agreed that no Annual
Report was would be prepared, and for the present time no tax return would be filed for
1994. It was also agreed that there would be no changes in management or operation of
the LLC, and that Sure-Tech would continue its litigation against EML, et. ah

Robert J. Pevr - /

CharWs A. Schultz
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EXHIBIT #.

AFFIDAVIT

STATE OF UTAH

}
: ss.
COUNTY OF SALT LAKE }
I, Charles A. Schultz, being first duly sworn, state as follows:
1.

I have personal knowledge of the statements contained in this Affidavit.

2.

On November 22, 1994, I prepared and signed the letter attached to this

Affidavit as Exhibit No. 1.
3.

The letter was sent Certified Mail to Steve Evans.

4.

The letter was only sent to Steve Evans.

5.

The letter was received and signed for by Pam Evans, Steve Evans' wife,

on November 26, 1994. A copy of the Return for Certified Mail is attached to this
Affidavit as Exhibit No. 2.
6.

The letter, referenced in paragraph No. 5 of this Affidavit, is the letter I

testified about at the May 30, 1995 hearing before Judge Brian.
7.

I did not have the letter at the hearing because I did not know the hearing

was going to be an evidentiary hearing. I only received the Notice of Hearing on Friday
May 26, 1995, and the Notice did not indicate that it was an evidentiary hearing. The
Notice of Hearing merely indicated that the Hearing was a one-half hour motion
hearing, not an evidentiary hearing. A copy of the Notice is attached to this Affidavit as

EXHIBIT* 0

Exhibit No. 3.
8.

Had I known the hearing was an evidentiary hearing, I would have brought

all of my files to the Hearing and arranged for additional witnesses to testify, but Daniels
Request for a Hearing did not ask for an evidentiary hearing and the notice only stated
that a 30 minute motion hearing would be held. A copy of Daniels' Request for Hearing
is attached to this Affidavit as Exhibit No. 4. Therefore, I did not bring all of my files to
the hearing. Furthermore, Mr. Guyon only had 20 minutes to prepare for the hearing;
therefore, he did not have time to properly prepare and instruct me to bring additional
documents to the Hearing.
9.

There is no doubt that Steve Evans received Exhibit No. 1, as he

apparently gave a copy of it to Brian Fishburn. Attached to this Affidavit as Exhibit No.
5, is a copy of a letter from Bryan Fishburn, dated April 4, 1995, wherein Mr. Fishburn
acknowledges the he was given a copy of the November 22, 1994 letter.
10.

The April 4, 1995 letter, references the November 22, 1994 letter, from

Steve Evans. If Mr. Fishburn has a copy of the November 22, 1994 letter, he received it
from someone other than me or my office. No copy of the November 22, 1994 letter,
was ever sent to Mr. Fishburn.
11.

Subsequent to the time I sent Exhibit No. 1 to Steve Evans, I had a

conversation with him wherein he admitted receiving the letter. He claimed that he
could not get a flight to Utah, and that was the reason he did not attend the November
22, 1994 hearing. During that conversation, I again told him that Bob and I would not

convey Sure-Tech to him or any of his family, and that I was going to settle the SureTech case on my own.
12.

Subsequent to the May 30, 1995, hearing, in reviewing my files, I found a

letter from Fred Evans and Beatrice Evans, Steve's parents, to the Defendants in this
matter, wherein they acknowledge that Bob Pett and 1 are the sole owners of Sure-Tech.
A copy of that letter is attached to this Affidavit as Exhibit No. 6. In that letter, Mr. and
Mrs. Evans acknowledge that Bob and I own 20% of EML. Sure-Tech ownes 20% of
EML. Therefore, if Bob and I own 20% of EML, Bob and I own 100% of Sure-Tech.
Neither Steve, his mother, his dad, or his wife were ever members of Sure-Tech, and
Bob and I never conveyed our ownership of Sure-Tech to any of them. A copy of the
limited partnership agreement for EML is attached to this Affidavit as Exhibit No. 7.
Dated this - ' day of June 1995.

VAAX\

V

VOvV

Charles A. Schuitz
Subscribed and sworn to this*—// day of June 1995.

NOTARY PUBLIC
USA /L SPIVEY

/

Rotary Public

2554 Otarfcom
fr* U k t City. UUh 54106
My Commtottofl Expkti
Nowmbff 1, 1005

y

STATE OF UTAH
/

\

Charles A- Schultz
ATTORNEY AT LAW
P.O. Box 526582
Salt Lake City, Utah 84152-6382
Telephone: (8Q1> 466-7308 *

CERTIFIED MAIL
November 22, 1994
Steve Evans
1902 Mary Dott Way
Salt Lake City, Utah 84106
Steve:
I cannot believe you did not bother to come to the hearing today. The c^e against
EML was only filed in order to secure your rights to work in the environmental field and
particularly the right to use the waste watpr treatment system you assigned to EML.
However, due to your failure to attend the hearing and due also tp Lionel's failure to
attend, I was disqualified as counsel for Sure-Tech."
If you do not care about protecting your interests, 1 sure as hell don't. 1 am going to
settle the suit against EML on the best ?eims for Sure-Tech. A settlement may have
some incidental and unintentional affea on your patent claims. Therefore, I suggest that
you obtain personal legal representation to advise you.

Charles A. Schultz
CAS/lbk
cc:

file
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

SURE-TECH
PLAINTIFF,

NOTICE

-VSE M L PROJECTS
ECOLOGY MANAGEMENT

CASE NO. 9409023 89 CV
HONORABLE PAT B BRIAN
DEFENDANT.

PLEASE BE ADVISED THAT THE ABOVE-NAMED CASE HAS BEEN SET BEFORE
JUDGE PAT B BRIAN, AS FOLLOWS:
THIS CASE IS SET FOR MOTION TO DISMISS FOR 30 MINUTES.
DATE: MAY 30, 1995
PLACE: ROOM 310

TIME: 9:00 A.M.
ADDRESS: CIRCUIT COURT BUILDING
200 EAST 451 SOUTH
SALT LAKE CITY UT 84111
PHONE: (801) 535-5581

DATED THIS 22ND DAY OF MAY, 1995,
JUDGE/DEPUTY CLERK

zw

COPIES MAILED TO PARTIES OR COUNSEL AT THE ADDRESSES INDICATED ON
THE ATTACHED MAILING CERTIFICATE.

•wflwduate wiih A s a n a s naeding SMciai a-aw™, ^ .
Jaii3ns aur:n :h,s
proceeding should sag 5 3 5 - 5 5 3 ? i f S J l f ^
*
, e e s t ,fcre
0f?
the prooeeaing.
'' *
« * ^ 9 <%= ^-icr to
TDD phone for hearing impaired, 535-5009.

EXHIBIT # H

SCOTT DANIELS (A0813)
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Plaintiff
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SURE-TECH, LLC,
Plaintiff,

REQUEST FOR HEARING

vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

Case No. 940902389 CV
Judge Pat B. Brian

Defendants.

Plaintiff, Sure-Tech, LLC, through its attorney of
record, Scott Daniels, requests the Court to set a hearing
regarding the dismissal of this matter.
The reason that hearing is necessary is that Charles A.
Schultz, Esq., claims to represent Sure-Tech, LLC, as does Scott
Daniels.

Mr. Schultz has sent a letter to the Court questioning

Mr. Daniels' authority to act on behalf of Sure-Tech.

EXHIBIT #A

The Court should set a hearing, take evidence, and
determine who has authority to act on behalf of Sure-Tech.
DATED this "^6>

day of April, 1995.
SNOW, CHRISTENSEN & MARTINEAU

£l/Q4£w£

By.
Scott Daniels
Attorneys for Plaintiff
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VIA CERTIFIED MAIL
P 029 143 263
Charles A. Schultz, Esq.
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Re:

Schultz/Evans v. O'Leary

Dear Charles:
In response to your letter dated April 3, 1995, I do not represent
Mrs. Evans, Fred Evans, or Steve Evans. Nor does our law firm. 1
have, however, spoken to them, at their requests; after they concluded
that your personal agenda is incompatible with and contrary to their
interests.
The balance of your request can be pursued through discovery. I
do, however, have a copy of your letter, voluntarily given to me, that
your only reason for filing the Sure-Tech lawsuit was to procure for
Steve Evans a release from the non-compete covenant he executed when
EMLP hired him. Apparently, your reasoning was that if you destroyed
EMLP; then EMLP could not enforce the covenant. I don't think I have
to exhaust for you the negative implications of this letter.
Sincerely yours,
CALLISTER NESEKER & McCULLOUGH

yan Fishburn
PBF:tpb
cc:
F. N e i l

Smith

114116-1
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November 16, 1994
P. Bryan Fishburn
CALLISTER, DUNCAN & NEBEKER
10 East South Temple, #800
Salt Lake City, Utah 84133
From: Mr. and Mrs. Fred B. Evans
Dear Mr. Fishburn:
Bryan as was discussed on Tuesday, we have written down an offer to settle
as you know we are not able to speak for Sure-Tech but we have talked to
Charles Schultz and he has assured us he-will go along with our suggested offer.
We will settle the issues on the following terms and conditions:
1. Equipment Lease shall be canceled upon payment of $50,000 dollars which
shall make up for disposed of equipment and chemical and damaged equipment.
2. Patent pending Waste Water Treatment System will be returned back to
Steven Evans. The assignment canceled.
3. Sure-Tech, Charles Schultz and Robert Pett shall be paid $50,000 dollars,
in return, will return their 20% interest in EMLP.
4. Everyone will agree to indemnify and hold harmless one another from
any and all present or future litigation. All agreements and contracts
between one another shall be canceled.
If this settlement offer is acceptable to you, please contact me as soon
as possible, so we can work out the details.
Sincerely yours,

£

Fred B. Evans
Beatrice Evans

EXHIBIT #_&

AGREEMENT OF
E.M.L. PROJECTS, LTD.
LIMITED PARTNERSHIP
THIS AGREEMENT f Partnership Agreement"), made agd entered into effective
January 1251993,
by and between WASTE PRODUCTS, INC., hereinafter called the
-General Partner* and the following as Limited Partners: ECOLOGY MANAGEMENT,
LTD., a Utah limited partnership, and SURETECH, LLC, a Utah limited liability company,'
hereinafter referred to collectively as the "Limited Partners." Ail of the above Partners shall
be deemed to be the Original Partners.
PURSUANT to Title 48, Chapter 2a, Utah Code Annotated, 1953, as amended,
known as the Utah Revised Uniform Limited Partnership Act and, where not m conflict
therewith, pursuant to Title 48, Chapter 1, Utah Code Annotated, 1953, as amended, known
as the Utah General Partnership Act, and all other pertinent laws of the State of Utah and its
political subdivisions, the undersigned parties mutually agree and covenant as follows:
ARTICLE I

Organization
LI Definitions.
following meanings:

The terms used in this Partnership Agreement shall have the

(a) Partners: shall mean both Limited Partners and the General Partners,
unless qualified by either the word "Limited11 or "General," but shall not mean the husband,
wife, child or parent of any person named herein as a General or Limited Partner unless said
husband, wife, child or parent is expressly named herein as a Partner.
(b) Partner's Interest in the Partnership: shall mqan an individual Partner's
share of the Partnership profits, surplus or losses. In addition, rights, powers and liabilities
of the General Partners and Limited Partners shall apply fully as set forth by the laws of the
State of Utah.
1.2 Name. Place of Business. The name and initial address of the limited partnership
shall be: E.M.L. PROJECTS, LTD. (the "Partnership"), 6985 Union Park Center, Suite
545, Midvalc, Utah 84047. The Partnership name shall not be changed except by written
consent of a majority of the Partners and shall not be effective until the applicable provisions
of the Utah Revised Uniform Limited Partnership Act have been complied with. The
Partnership business shall be conducted at the above address, knd/or at such other place as
the General Partner, in its discretion, may determine.

EXI-JiCa .iJt

1.3 Duration, The Partnership shall commence as of the date of this Partnership
Agreement, and shall continue until January 1, 2050, or until terminated pursuant to Article
VII of this Partnership Agreement, unless sooner terminated by process of law.
1.4 Nature of Business. The principal business of the Partnership shall be to develop
and implement a technology for the treatment of wastewater and for the recovery and removal
of metals and hazardous materials from wastewater, soil and other waste products, and to
engage in any other lawful act or activity not otherwise prohibited by law.
1.5 General Partner. The name and address the General Partner and the General
Partner's Interest in the Partnership is:
NAME

ADDRESS

INTEREST

WASTE PRODUCTS, INC.

6985 Union Park Center,
Suite 545,
Midvale, Utah 84047

5 Units

1.6 Limited Partners. The name and place of residence of each Limited Partner and
the Interest of each Limited Partner in the Partnership is:
NAME

ADDRESS

INTEREST

SURETECH, LLC.

345 East 400 South
Suite 101
Salt Lake City, Utah 84111

20 Units

ECOLOGY MANAGEMENT,
LTD.

6985 Union Park Center,
Suite 545,
Midvale, Utah 84047

75 Units

1.7 Issuance of Limited Partnership Units. Each Partner's Interest in the Partnership
shall be denominated by Units of Partnership Interest ("Units"), and the total number of Units
that the Partnership shall have authority to issue initially is One Hundred (100), five (5) of
which shall be issued to the General Partner and shall represent the General Partner's Interest
in the Partnership, and ninety-five (95) of which shall be issued to Limited Partners and
represent the Limited Partners' Interests in the Partnership. All of the Units which the
Partnership is presently authorized to issue shall, upon the execution hereof and payment for
such Units as herein agreed be deemed to be issued as set forth above in paragraphs 1.5 and
1.6. The General Partner shall be authorized to issue additional Units only with the
concurrence of Limited Partners owning more than seventy-five percent (75%) of the
Partners' Interests in the Partnership then outstanding.

-2-

ARTICLE XII
REPRESENTATIONS AND WARRANTIES
OF LIMITED PARTNERS

12.1 SECURITIES NOT REGISTERED. THE OFFER AND SALE OF THE
SECURITIES REPRESENTED BY THIS DOCUMENT HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933 AS AMENDED AND SUCH SECURITIES
MAY NOT BE SOLD, TRANSFERRED, ASSIGNED, PLEDGED, OR HYPOTHECATED
ABSENT AN EFFECTIVE REGISTRATION THEREOF UNDER SUCH ACT, OR
UNLESS THE LIMITED PARTNERSHIP HAS RECEIVED AN OPINION OR COUNSEL,
SATISFACTORY TO THE LIMITED PARTNERSHIP AND ITS COUNSEL, THAT SUCH
REGISTRATION IS NOT REQUIRED. THE INTERESTS REPRESENTED BY THIS
DOCUMENT ARE ALSO SUBJECT TO FURTHER RESTRICTIONS AS TO THEIR
SALE, TRANSFER, HYPOTHECATION, OR ASSIGNMENT AS SET FORTH HEREIN.

12.2 Representation and Warranties. By executing this Partnership Agreement, the
undersigned Limited Partners recognize thai they are purchasing a security pursuant to a nonpublic offering; further, the undersigned Limited Partners warrant that they are acquiring
these securities for investment only and not with a view toward distribution or resale.
IN WITNESS WHEREOF, the parties hereto have executed this Partnership
Agreement as of the day and year first above written.
GENERAL PARTNER:
WASTE PRODUCTS, I,NC.

By:

J^SC;

ItsfPresuient

LIMITED PARTNERS:
ECOLOGY MANAGEMENT, LTD.
BY: WASTE PRODUCTS, INC.

By^

/&£>
ft-

Its: President

-23-
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SURETECH, LLC
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AFFIDAVIT

STATE OF UTAH

}
: ss.
COUNTY OF SALT LAKE}
I, Lisa A. Spivey, being first duly sworn, state as follows:
1.

I have personal knowledge of the statements contained in this Affidavit.

2.

On November 22, 1994, I personally mailed the letter attached to this

Affidavit as Exhibit No. 1.
3.

The Letter was sent Certified Mail to Steve Evans.

4.

The letter was only sent to Steve Evans.

5.

I was in court today, May 30, 1995, when Steve Evans testified under oath

that he never received the November 22, 1994 letter, from Mr. Schultz.
6

Steve Evans' statement to the Court was not true.

7.

The letter was received and signed for by Pam Evans, Steve Evans* wife,

on November 26, 1994. A copy of the Return for Certified Mail is attached to this
Affidavit as Exhibit No. 2.
8.

I have possession of the original Return.

9.

Attached to this Affidavit as Exhibit No. 3, is a copy of a letter from Bryan

Fishburn, dated April 4, 1995, wherein Mr. Fishburn acknowledges the he was given a
copy of the November 22, 1994 letter.

EXHIBIT # £

10.

The April 4, 1995 letter, references the November 22, 1994 letter, from

Steve Evans.
11.

If Mr. Fishburn has a copy of the November 22, 1994 letter, he received it

from someone other than from Mr. Schultz or me. No copy of the November 22, 1994
letter, was sent to Mr. Fishburn.
Dated this-—^-^ day of May 1995.

Subscribed and sworn to t h i s v ^ _ day of May 1995

2

Charles A. Schultz
ATTORNEY AT LAW
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801) 466-7308 *

CERTIFIED MAIL
November 22, 1994
Steve Evans
1902 Mary Dott Way
Salt Lake City, Utah 84106
Steve:

I cannot believe you did not bother to come to the hearing today. The case against
EML was only filed in order to secure your rights to work in the environmental field and
particularly the right to use the waste water treatment system you assigned to EML.
However, due to your failure to attend the hearing and due also ip Lionel's failure to
attend, I was disqualified as counsel for Sure-Tech.
If you do not care about protecting your interests, I sure as hell don't. I am going to
settle the suit against EML on the best reims for Sure-Tech. A settlement may have
some incidental and unintentional affect on your patent claims. Th c r c i o r e » * suggest that
you obtain personal legal representation to advise you.

Charles A. Schultz
CAS/lbk
cc:

file
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United States Postal Service

Official Business

PENALTY FOR PRIVATE
USE. 1300

Print your name, address and ZIP Code here

C n a r l e s A. Schu.ltz
A t t o r n e y a t Law
P.O, Box 5263d2
SLC, UT 3 4 1 5 2 - 6 3 8 2

SENDER:

I.-also wish to receive xhe
• Complete item* 1 and/or 2 for additional services.
following services (lor an extra
• Complete items. 3, and 4a & b.
• Print your name and address on the reverse of this form so fee):
that we can return this card to you.
1. Q Addressee's Address
• Attach this form to the front of the maiipiece, or on the
back if space does not permit.
2. D Restricted Delivery
• Write "Return Receipt Requested" on the maiipiece next to
Consult
postmaster lor fee
the article number.
3. Arxicje Addressed to:
4a. Article Number

Steye Evans •...
1903 Marry D6tt
SL9, UT 84 106

5. SignaJtyre
(£tr)Jres&ee)
Signature (Addressee

P-805 609 757
4b. Service Type
D Registered
D Insured
£ ) Certified
D COO
D Express Mail D Return Receipt for
Merchandise
Date of Delivery
.
8. Addressee's Address (Only if requested

and fee is paid)

6. Signature lAgent)
PS Form~%3&11, October 1E9CM
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VIA CERTIFIED HAIL
P 029 143 263
Charles A. Schultz, Esq.
P.O. BOX 526382
Salt Lake City, Utah 84152-6382
Re:

Schultz/Evans v. O'Leary

Dear Charles:
In response to your letter dated April 3, 1995, I do not represent
Mrs. Evans, Fred Evans, or Steve Evans. Nor does our law firm. 1
have, however, spoken to them, at their requests; after they concluded
that your personal agenda is incompatible with and contrary to their
interests.
The balance of your request can be pursued through discovery. I
do, however, have a copy of your letter, voluntarily given to me, that
your only reason for filing the Sure-Tech lawsuit was to procure for
Steve.Evans a release from the non-compete covenant he executed when
EMLP hired him. Apparently, your reasoning was that if you destroyed
EMLP; then EMLP could not enforce the covenant. I don't think V have
to exhaust for you the negative implications of tnic letter.
Sincerely yours,
CALLISTER NEBEKER & McCULLOUCII

yan Fishbui\
PBF:tpb
cc:
F. Neil Smith

EXHIBIT*.
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Midvaie, Utah 64047
Telephone (601)568-0734
FAX
(801)568-0776

E.M.L. Projects, Ltd.
April 12, 1994
Mr. Steve Evans
1902 E. Mary Dott Way
Salt Lake City, Utah 84106

VIA CERTIFIKD MAIL AND
HANIXDELIVKRY

Re: Termination of Employment for "Cause*
Dear Mr. Evans:
This letter is written pursuant to paragraph 14 of your Employment Agreement with
E.M.L. Projects, Ltd. ("EMLP" or the -Partnership-), dated January 13, 1993. Pursuant to
Paragraph 14 of the Employment Agreement, EMLP hereby gives you the requisite written
notice that your employment with EMLP is immediately terminated for cause.
As you are probably aware, the Employment Agreement provides that your employment
may at any time be immediately terminated for "cause," and that "cause" shall be determined
in accordance with Partnership policies, and shall include, but not be limited to, the following:
(i) fraud; (ii) dishonesty; (iii) mismanagement; or (iv) breach of this Agreement. There are
numerous grounds for your termination for "cause,- which grounds include but are not limited
to the following:
1. Dishonesty. You have been dishonest in numerous respects; some illustrative
examples of your dishonesty are as follows:
a.

Dishonesty regarding educational background and credentials: You have made
dishonest and inaccurate statements regarding your education. On more than one
occasion you made statements to EMLP, both in writing and verbally, regarding
your educational credentials; specifically, you stated that you had received the
following degrees:
•

B.S. Microbiology/Organic Chemistry, University of Utah, 1980

•

B.S. Business Management, University of Utah, 1976

1
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•

ASC [sic] Degree Marketing/Advertising, LDS Business College, 1973.

This information that you gave EMLP was contained in earlier versions of your
resume which was given to potential EMLP customers. When you repeatedly
refused over the last week or so to review your most recent resume (so that it
could be sent to potential customers), EMLP became concerned. Both the
University of Utah and LDS Business College have now been contacted, and they
have both confirmed that you did not graduate from either institution, that you did
not receive a degree from either institution; in fact, the University of Utah's
records do not even show that you were ever enrolled at the University of Utah.
b.

Dishonesty regarding unauthorized release of confidential information hy Charles
Schultz: Last year, during negotiations with Crown Energy and BucnaVcntura
Resources Corporation, you made a false statement to Robert O'Leary regarding
a leak of confidential information by Charles Schultz to the other side. You later
acknowledged to Robert OvLeary that you had made a false statement.

C.

Dishonesty regarding an alleeed conversation with EMLP's outside legal counsel:
In October of 1993, you made false statements to Robert O'Lcary to the effect
that EMLP*s outside legal counsel had told you of the contents of a conversation
between me and counsel. You later acknowledged to Mr, CVLcary that your
statement had been false.

As you know, Mr* O'Leary has tried to work with you and has given you several
"ieoond chances.** However, this latest instance of dishonesty regarding your education and
credentials simply cannot be tolerated.
2. Mismanagcmcnt7Breach of Employment Agreement bv Failure to Perform Services
p\A Duties diligently: You have, in several respects, mismanaged and have failed to "perform
such services and duties diligently ** as required by Paragraph 2 of the Employment Agreementthe following are only a small sampling of the numerous instances of such behavior:

a.

Failure to Provide Adequate Process Design: Despite numerous requests, you
have consistently failed to provide a process design of the water treatment system.

b.

Consistent Failure to Perform Duties in a Diligent and Timely Manner. During
the months of October, November and December of 1993, you repeatedly
committed that certain lab work would be completed on certain water samples by
certain dates. However, you repeatedly failed to meet those time commitments;
in many cases the lab work was several days, and in some cases several weeks,
late.

3. Violation of Partnership Policies: In several instances you have breached Paragraph
2 of the Employment Agreement by violating the rules, regulations, standards and policies
adopted by the Partnership from time to time; the following are a few examples:
a.

failure to Perform Tasks as Assigned. Repeated failure to perform various tasks

2
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assigned to you. See Paragraph 2 (a) and (b) above,

b.

Use of your cellular phone in violation of Partnership Policies.

EMLP feels that it has been very fair with you and has given you-even though not
required by your Employment Agreement-numerous chances to correct your conduct. Please
be reminded that even though your employment with EMLP has been terminated, you are still
under several obligations set forth in your Employment Contract, and EMLP expects you to
honor those obligations. Perhaps most immediate of these obligations is Paragraph 11, which
states as follows:
11. Document! and Records. Employee afreet that upon termination of hit
employment, all document*, records, notebook!, manual•, electronically recorded
matter of any kind, and any other repotitorlet containing information regarding or
relating in any way to the any (tic) Invention, the butlnett of the Pannertbip and
iu cuttomeri, client! or entities with which the Partnership doet butlnett, including
any copies thereof, the in Employee's pottettion, whether prepared by Bmployee
or others, shall be the property of Partnership and will be left with or returned (to]
the Partnership immediately upon such termination.

EMLP expects you to comply with this Paragraph 11 strictly and promptly, and further expects
that you will not try to circumvent Paragraph 11 in any way, i.e., by transferring documents to
others, by destroying documents, by copying documents, etc. We will expect you to deliver all
documents and records, along with any keys to any EMLP facility, filing cabinet, etc.,
tomorrow by 5:00 p.m. to EMLP care of John B. Lindsay, Esq. at Callister, Duncan &
Nebeker, 800 Kennecott Building, Salt Lake City, Utah. Finally, please communicate with me
immediately so that we can make arrangements for your final paycheck, which we would like
to give to you tomorrow.
Sincerely yours,

F. Neil Smith
Chief Operating Officer
cc:

Robert O'Leary
Robert Rippley
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hearing, Judge Brian concluded that Evans had authority to retain
counsel for Sure-Tech.
12.

Based on Evans1 perjured testimony at the May 30, 1995

hearing, Judge Brian concluded that counsel retained by Evans had
authority to dismiss this action.
13.

Based on Evans1 perjured testimony at the May 30, 1995

hearing, Judge Brian signed the Order of Dismissal in this matter.
14.

The only members and managers of Sure-Tech were, and are,

Charles A. Schultz and Robert "J. Pett.

See Exhibit "C" and the

Exhibits attached thereto.

r
ARGUMENT
TfflS COURT SIGNED AND ENTERED THE ORDER OF DISMISSAL DATED MAY 30,
1995, BASED ON PERJURED TESTIMONY OF STEVE EVANS. BECAUSE EVANS'
TESTIMONY WAS FALSE AND FRAUDULENT, EVANS PERPETRATED A FRAUD ON
TfflS COURT. THEREFORE, THE ORDER OF DISMISSAL MUST BE VACATED.
At t h e hearing h e l d on May 30, 1995, t h i s Court i n c o r r e c t l y
concluded, based on t h e perjury of Steve Evans ( h e r e i n a f t e r ,

"Evans")

t h a t Mr. Schultz and Mr. P e t t offered t o convey t h e i r ownership of
Sure-Tech t o Evans or others he designated and t h a t o f f e r had never
been withdrawn.

This Court further i n c o r r e c t l y concluded t h a t Mr.

Schultz had f a i l e d t o withdraw the o f f e r t o Evans p r i o r t o h i s
acceptance of t h e o f f e r .

Based on t h o s e i n c o r r e c t c o n c l u s i o n s ,

this

Court concluded t h a t Evans and h i s a s s o c i a t e s had authority t o dismiss
this case.

Based on t h e i n c o r r e c t c o n c l u s i o n t h a t Evans and h i s

a s s o c i a t e s had a u t h o r i t y t o dismiss t h i s c a s e , t h i s Court signed and
4

entered an Order of Dismissal stipulated to between the Defendant and
Evans and his associates.

POINT I
EVANS COMMITTED PERJURY AT THE MAY 30, 1995 HEARING, WHEN HE
TESTIFIED, UNDER OATH, THAT HE DID NOT RECEIVE THE NOVEMBER 22, 1994
LETTER FROM MR. SCHULTZ WITHDRAWING MR. SCHULTZ'S OFFER TO
CONVEY EVANS THE OWNERSHIP OF SURE-TECH TO EVANS OR OTHERS
DESIGNATED BY HIM.
At the May 30, 1995 hearing, Evans, on the witness-stand and
under oath, specifically denied that he had ever received a letter
from Charles Schultz withdrawing Mr. Schultz1s offer to convey
ownership to Evans or others designated by him.

That statement was a

deliberate lie by Evans in a blatant and calculated attempt to defraud
this Court.

It is an indisputable fact that Evans was sent Mr.

Schultz1s letter of November 22, 1995, and it is also an indisputable
fact that Evans received Mr. Schultz1s letter of November 22, 1994,
informing Evans that Mr. Schultz would not transfer ownership of SureTech to Evans or others he designated but would settle this case on
terms and conditions best for Sure-Tech, irrespective of the
consequences to Evans.
attached to Exhibit.
thereto.

See Exhibit "D" Us 2-7 and Exhibit No. 1

See also Exhibit "E" and the Exhibits attached

Evans even discussed the letter with Mr.

Schultz subsequent to the time he received the letter.

See Exhibit

"C,» H 11.
Evans1 perjury and fraud upon this Court is further evidenced by
his counsel1s letter dated June 7, 1995, wherein Evans1 counsel admits
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that Evans received the letter from Mr. Schultz withdrawing any offer
to transfer ownership of Sure-Tech to Evans. Evans1 counsel even
admits that he had the letter with him at the May 30, 1995 hearing.
See Exhibit "A."

However, Evans and his counsel deliberately

withheld that information from this Court at the May 30, 1995 hearing,
and they would never have admitted the existence of the letter or have
acknowledged that Evans received the letter but for Lisa Spivey's
Affidavit and accompanying Exhibits delivered to this Court
immediately after the May 30, 1995 hearing.

A copy of Ms. Spivey's

Affidavit is attached to this Memorandum as Exhibit ME.*,f
However, it is not surprising that Evans would perjure himself in
this matter.

Evans has a history of perjuring himself.

In a

proceeding before Judge Frederick, Evans testified under oath at a
deposition and then contradicted his own testimony in a later
affidavit.

Judge Frederick issued a minute entry stating that he

would hold a perjury hearing on Evans1 contradictory statements at the
end of the trial of that case.

Furthermore, Evans was fired by the

Defendants for lying to Mr. OfLeary and for falsifying his educational
record.

See the termination letter of April 12, 1994, from Mr. Smith

to Mr. Evans firing Mr. Evans for dishonesty, among other things,
falsifying his educational record and lying to Mr. O'Leary, a copy of
which is attached to this Memorandum as Exhibit flF."
Because Mr. Pett and Mr. Schultz never transferred ownership of
Sure-Tech to Evans or anyone else and because Mr. Schultz withdrew his
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offer to transfer Sure-Tech to Evans prior to the time Evans claimed
to have accepted the offer, neither Evans nor his associates had or
have any authority to represent Sure-Tech in this matter or to
stipulate to a dismissal of this case.

Therefore, this Court must

enter an order vacating the Order of Dismissal dated May 30, 1995,
because that Order was entered on invalid conclusions based on the
perjured testimony of Evans causing this Court to incorrectly conclude
that Evans had accepted Mr. Schultz's offer to convey ownership of
Sure-Tech to Evans or others he designated before Mr. Schultz had
withdrawn the offer to Evans.
POINT II

THE EVANSES DO NOT HAVE ANY OWNERSHIP INTEREST IN SURE-TECH AND
THEY NEVER HAD ANY OWNERSHIP INTEREST IN SURE-TECH. THEREFORE,
THEY COULD NOT HOLD ANY MEETINGS OF MEMBERS AND ACT ON BEHALF
OF SURE-TECH IN STIPULATING TO A DISMISSAL OF THIS CASE.
The Evanses do not have any ownership i n t e r e s t i n Sure-Tech, and
they have never had any ownership i n t e r e s t i n Sure-Tech.

Contrary t o

Evans 1 l i e s , only Mr. P e t t and Mr. Schultz have ever had an ownership
i n t e r e s t i n Sure-Tech.

fl

See Exhibit

E x h i b i t s attached t h e r e t o .

C, H I s 9 through 25 and the

The i n d i s p u t a b l e evidence i s t h a t the

Evanses never had any ownership i n t e r e s t i n Sure-Tech.
I t i s undisputed t h a t Sure-Tech was v a l i d l y organized and t h a t
A r t i c l e s of Organization were properly prepared and f i l e d .
Exhibit "C," Us 8-9 and t h e E x h i b i t s attached t h e r e t o .

See

I t i s a l s o an

undisputed f a c t t h a t an Operating Agreement for Sure-Tech was v a l i d l y
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copy of the foregoing Notice to the persons at the address listed
below by depositing a copy in the United States Mail, postage prepaid•
Richard K. Nebeker
NEBEKER, McCONKIE & WRIGHT
139 East South Temple #510
SLC, UT 84111
Scott Daniels
10 Exchange Place, 11th Floor
P . O . Box 4 5 0 0 0
SLC, UT 8 4 1 4 5
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Charles A. Schultz, (4760)
Pro se and as attorney for Robert J. Pett
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801) 466-7308

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
—oooOooo—
SURE-TECH, LLC,

:

AMENDED NOTICE OF APPEAL

Plaintiff,
vs.

Civil No. 940902389CV

E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

Judge:

Pat B. Brian

Appeal No.

950343

Defendants.

-—oooOoooC O M E NOW, Robert J. Pett and Charles A. Schultz and appeal to
the Utah Supreme Court from the Order of Dismissal entered against
them on May 30, 1995, and the Court Ruling denying their Rule 60
Motion entered August 9, 1995.
Dated this

day of August 1995.

Charles A. Schultz

CERTIFICATE OF SERVICE
I
a copy
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Scott Daniels
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P.O. Box 45000
SLC, UT 84145
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
—oooOooo—

MEMORANDUM IN SUPPORT OF
FINDING THAT CHARLES A.
SCHULTZ AND ROBERT PETT
ARE PARTIES TO THIS
PROCEEDING

SURE-TECH, LLC,
Plaintiff,

vs,
E-.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

C i v i l No. 940902389CV
Judge:

Pat B. Brian

Defendants.
—oooOooo-

C O M E NOW, Robert J. Pett and Charles A. Schultz and submit the
following Memorandum in Support of their assertion that they are
parties to this action.
STATEMENT OF FACTS
1.

Sure-Tech L.L.C., (hereinafter, "Sure-Tech") was formed on

February
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was attempted.
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5.

On or about May 3, 1994, Callister filed a Motion to

Disqualify Mr. Schultz as counsel for Sure-Tech, claiming that Mr.
Schultz had represented Sure-Tech in the past on the same issue.
6.

On May 20, 1994, Sure-Tech filed a Motion to Disqualify

Callister, asserting that Callister, as corporate counsel for EML,
could not represent EML against Sure-Tech, a limited partner, in the
dissolution proceeding.
7.

Both motions were eventually heard in November 1994, and

both Mr. Schultz and Callister were disqualified from the case.
8.

Purporting to act on behalf of Sure-Tech, Scott Daniels

(hereinafter, "Daniels") signed a Stipulation for Dismissal of the
case on or about April 21, 1995. A copy of that Stipulation is
attached to this Memorandum as Exhibit No. 10.
9.

On or about April 24, 1995, Daniels also filed an appearance

in this case claiming to represent Sure-Tech.

A copy of Daniels1

Notice of Appearance is attached to this Memorandum as Exhibit No. 11.
10.

Richard Nebeker entered an appearance for EML on or about

April 24, 1995.
11.

Mr. Schultz wrote to Judge Brian on April 26, 1995,

informing him that Daniels did not represent Sure-Tech and that
Daniels had no authority to represent Sure-Tech in this case. A copy
of that letter is attached to this Memorandum as Exhibit No. 12.
12.

Daniels then requested a hearing to determine who had

authority to represent Sure-Tech.
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15.
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and falsely

•1
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letter

informed the trial court that he did not have a copy of the letter at
the hearing because he thought, based on the court's notice, that the
hearing was a motion hearing not an evidentiary hearing.
21.

Mr. Schultz further testified that neither Evans nor any of

his family had ever owned any interest in Sure-Tech.
22.

At the May 30, 1995 hearing, the trial court received into

evidence the Articles of Organization of Sure-Tech showing that Mr.
Pett and Mr. Schultz were the only members and managers of Sure-Tech.
23.

At the May 30, 1995 hearing, the trial court also received

into evidence the Annual Reports for Sure-Tech showing that the only
members and managers of Sure-Tech were Mr. Pett and Mr. Schultz.
24.

At the May 30, 1995 hearing, the trial court also received

into evidence the Operating Agreement of Sure-Tech stating that the
only members of Sure-Tech were Mr. Pett and Mr. Schultz.
25.

Ed Guyon represented Mr. Pett, Mr. Schultz and Sure-Tech at

the May 30, 1995 hearing.
26.

Evans and Daniels never objected to Mr. Pettfs and Mr.

Schultzfs appearance at, or participation in, the May 30, 1995 hearing
and they never asserted that Mr. Pett and Mr. Schultz were not proper
parties to the litigation.
27.

Daniels represented Steve Evans and purported to represent

Sure-Tech at the May 30, 1995 hearing.
28.

On June 28, 1995, Judge Noel signed an order extending the

time for Mr. Pett and Mr. Schultz to appeal the dismissal of this case
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until July 30, 1995.
29.

Mr. Pett and Mr. Schultz had planned to file a motion under

Rule 59 of the Utah Rules of Civil Procedure (hereinafter, "Rule 59"),
but because the Order of Dismissal was signed and stamped filed May
30, 1995, and Mr. Pett and Mr. Schultz did not learn that the Order
had been signed and stamped filed until June 28, 1995, they could not
file a motion under Rule 59. Therefore, on June 28, 1995, they filed
a Motion under Rule 60 of the Utah Rules of Civil Procedure
(hereinafter, "Rule 60").
30.

In their Rule 60 Memorandum, Mr. Pett and Mr. Schultz

provided documentation proving that Steve Evans lied under oath at the
May 30, 1995 hearing.

They also provided documentation proving that

only Mr. Pett and Mr. Schultz were ever the owners of Sure-Tech. A
copy of Mr. Pett and Mr. Schultz1s Rule 60(b) Memorandum is attached
to this Memorandum as Exhibit No. 15.
31.

Evans and Daniels never opposed Mr. Pettfs and Mr. Schultz1s

Rule 60 Motion and never asserted that Mr. Pett and Mr. Schultz were
not proper parties to the litigation.
32.

On or about July 20, 1995, Daniels filed a Motion for

Sanctions against Mr. Pett and Mr. Schultz. However, he again failed
to assert that Mr. Pett and Mr. Schultz were not proper parties to the
litigation.
33.

Mr. Pett and Mr. Schultz filed their Notice of Appeal on
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July 30, 1995 and served a copy of the Notice of Appeal on Mr. Daniels
and Mr. Nebeker.
34.

Evans and Daniels never opposed Mr. Pett's and Mr. Schultz1s

Notice of Appeal and never asserted that Mr. Pett and Mr. Schultz were
not proper parties to the litigation.
ARGUMENT
MR. PETT AND MR. SCHULTZ ARE PROPER PARTIES TO THIS LITIGATION AND
EVANS AND DANIELS HAVE WAIVED ANY RIGHT THEY MAY HAVE HAD TO
OBJECT TO MR. PETTS AND MR. SCHULTZ'S INVOLVEMENT IN THIS CASE BY
THEIR FAILURE TO TIMELY OBJECT.
POINT I

BY THEIR FAILURE TO TIMELY OBJECT TO MR. PETTS AND MR. SCHULTZ'S
INVOLVEMENT AND PARTICIPATION IN THIS CASE, EVANS AND/OR DANIELS
HAVE WAIVED ANY RIGHT THEY MAY HAVE HAD TO ASSERT THAT MR. PETT
AND MR. SCHULTZ ARE NOT PROPER PARTIES TO THIS LITIGATION.
Evans and Daniels raised for the first time on appeal the
assertion that Mr. Pett and Mr. Schultz are not proper parties to this
litigation.

If Evans and Daniels wished to challenge Mr. Pettfs and

Mr. Schultz's right to participate in this matter, they had the
obligation to do so at the trial court level.

They did not do so.

Therefore, they have waived any right they may have had to assert that
Mr. Pett and Mr. Schultz are not proper parties to this litigation.
This Court permitted Mr. Schultz to appear jointly, individually
and on behalf of Sure-Tech at the May 30, 1995 hearing.

This Court

permitted Mr. Guyon to enter an appearance on behalf of Mr. Pett, Mr.
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Schultz and Sure-Tech at the May 30, 1995 hearing.

Neither the

Defendants nor Evans objected to Mr. Pett's and Mr. Schultz1s
intervention and participation in the case at the trial court level or
asserted that Mr. Pett and Mr. Schultz were not proper parties to this
litigation.
Neither the Defendants nor Evans objected to Mr. Guyon making an
appearance in this matter on behalf of Mr. Pett and Mr. Schultz at the
trial court level. Therefore, Evans and Daniels have consented to Mr.
Pett's and Mr. Schultz's involvement in and participation in this
litigation and have waived any right they may have had to assert that
Mr. Pett and Mr. Schultz are not proper parties to this litigation.
Evans and Daniels did not object to Mr. Pett and Mr. Schultz
filing a Rule 60(b) Motion.

Evans and Daniels did not object to Mr.

Pett and Mr. Schultz filing a Notice of Appeal or a Docketing
Statement.

If Evans and/or Daniels wished to challenge Mr. Pett's and

Mr. Schultz's standing as participants in this litigation, they had
the obligation to do so at the trial court level.

They did not do so;

therefore, they have waived any right to challenge Mr. Pett's and Mr.
Schultzfs rights to participate in this litigation at this time.
Additionally, because Evans and Daniels have consented to Mr.
Pett's and Mr. Schultz's participation in this litigation, Evans and
Daniels have waived any right they may have had to assert that Mr.
Pett and Mr. Schultz are not proper parties to this litigation.

8

POINT II
MR. PETT AND MR. SCHULTZ ARE PROPER PARTIES TO THIS LITIGATION.
The undisputed and incontrovertible facts of this case are that
Mr. Pett and Mr. Schultz are and at all time were the only members and
managers of Sure-Tech.

At all times only Mr. Pett and Mr. Schultz had

any authority to act on behalf of Sure-Tech.

As the only members and

managers of Sure-Tech, Mr. Pettfs and Mr. Schultz's rights and
interests are directly and substantially impacted by the trial court's
dismissal of this action.

As only members and managers of Sure-Tech,

Mr. Pett and Mr. Schultz have an unfettered legal right to participate
in this litigation and to appeal the trial court's wrongful dismissal
of this case, because the Order of Dismissal directly and
substantially affects Mr. Pett's and Mr. Schultz's legal rights, i.e.
the ownership of Sure-Tech and the right to operate and manage SureTech.
It is a basic principal of law that a party or a privy may appeal
a judgment.

See, 4 CJS Appeal and Error, § 155 declaring:

As a general rule a party or a privy to the record, or one
who is injured by the judgment, or who will be benefited by
its reversal, may appeal.
Under the rule that parties to
it is sufficient if the person
jurisdiction was actually made
either by express order of the
treated as such.
4 Am Jur 2d, Appeal and Error

the proceedings may appeal,
invoking appellate
a party before the decree,
court or by acting or being

§ 174. see also. Valley Bank of Nevada
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v, Ginsburg, 874 P.2d 729, 110 Nev. 440 (1994), declaring that an
appellate court has jurisdiction to hear an appeal by an aggrieved
party and Pierson v. Canupp, 754 P.2d 548 (Okl. 1988), holding that
standing to prosecute an appeal must be predicated on an interest in
the trial court's decision, which interest must be direct, immediate
and substantial.
Because Mr. Pett and Mr. Schultz are the only members and
managers of Sure-Tech they are in privity with Sure-Tech.

Because

only Mr. Pett and Mr. Schultz have and ever had any authority to act
on behalf of Sure-Tech, they have a direct, immediate and substantial
interest in this Court's dismissal of this litigation.

Because Mr.

Pett and Mr. Schultz are the only members and managers of Sure-Tech
and are, therefore, in privity with Sure-Tech, and because only Mr.
Pett and Mr. Schultz have and ever had any authority to act on behalf
of Sure-Tech, they have an unfettered legal right to participate in
this case and to appeal this matter to the Utah Supreme Court,
POINT in
BECAUSE EVANS AND DANIELS FAILED TO OBJECT TO MR. PETTS AND MR.
SCHULTZ'S PARTICIPATION IN THIS LITIGATION OR TO ASSERT THAT MR. PETT
AND MR. SCHULTZ ARE NOT PROPER PARTIES TO THIS ACTTON, THEY ARE
ESTOPPED TO MAKE THAT ASSERTTON AT THIS TIME.
I t i s an undisputed f a c t t h a t n e i t h e r Evans nor the Defendants
ever objected t o Mr. P e t t ' s and Mr. S c h u l t z ' s p a r t i c i p a t i o n i n t h i s
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litigation or asserted that they were not proper parties to this
litigation before this Court.

The Utah Supreme Court and the Utah

Court of Appeals have repeatedly and consistently held that a party to
an appeal cannot raise an issue for the first time on appeal.

See

Rlncrwood v. Foreign Auto Works, Inc., 786 P.2d 1350 (Utah App. 1990);
Bundv v. Century Equipment Co,, Inc., 692 754 (Utah 1984);
Because neither Evans nor the Defendants asserted prior to appeal
that Mr. Pett and Mr. Schultz were not proper parties to this action,
Evans and Daniels are estopped from making that assertion at this
time.

Because Evans and Daniels are estopped from asserting, at this

time, that Mr. Pett and Mr. Schultz are not proper parties to this
proceeding, this Court must find that Mr. Pett and Mr. Schultz are
proper parties to this action.
CONCLUSION
Because Mr. Pett and Mr. Schultz are proper parties to this
litigation and to the appeal of the dismissal of this litigation.
Because Evans and Daniels have waived any right they may have had to
assert that Mr. Pett and Mr. Schultz are not proper parties to this
litigation or to the appeal of this litigation, this Court must, as a
matter of law, find that Mr. Pett and Mr. Schultz are parties to this
litigation and to the appeal of the dismissal of this action.

Evans

and Daniels cannot assert for the first time on appeal that Mr. Pett
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and Mr. Schultz are not proper parties to this litigation or to the
appeal of the dismissal of this action.
Respectfully submitted this ~S

day of December 1995.

Charles A. Schultz
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CERTIFICATE OF SERVICE
I hereby certify that on the cs'

day of December, 1995 I

delivered a copy of the foregoing Memorandum to the persons at the
address listed below by depositing a copy in the United States Mail,
postage prepaid.
Richard K. Nebeker
NEBEKERf McCONKIE & WRIGHT
139 East South Temple #510
SLC, UT 84111
Scott Daniels
10 Exchange Place, 11th Floor
P.O. Box 45000
SLC, UT 84145
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ARTICLES OF ORGANIZATION OF SURE-TECH LLC

Examiner]

G»ry R. H»n*en
OivUlon Dlr^or

ARTICLE

I

(Name)
The name of this Limited Liability Company shall be
Sure-Tech LLC.

ARTICLE II
(Term)
The term of this Limited Liability Company shall be perpetual
or until terminated by agreement of its members and managers.

ARTICLE III
(Business Purpose)
Sure-Tech LLC is organized for the purpose of investing in
various companies and projects*, however, the LLC may engage in any
activity permitted under Utah law or the laws of the states and/or
territories

of

the

United

States

wherein

Sure-Tech

LLC

is

authorized to do business.
ARTICLE IV
(Registered Agent)

£
:;7

;'-•
'.'.»

The Registered Agent for Sure-Tech LLC is Charles A. Schultz.'!
who, by

affixing his signature hereto, hereby

acknowledged-' his/

willingness to act as the Registered Agent on behalf of SurerTechLLC.
Registered Agent:
Charles A. Schultz
345 East 400''South, Suite 101
Salt Lake City)* Utah 84111
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Dated this

/^

day of January, 1993.

Charles A. Schultz (Registered Agent)
Additionally, Sure-Tech LLC hereby appoints the Department of
Corporations as its Registered Agent for service of process, if the
Registered Agent named herein has resigned, the agent1s authority
has been revoked or if the Agent cannot be found or served after
due diligence.
ARTICLE V
(Principal Place of Business)
The principal place of Business for Sure-Tech LLC shall be 345
East 400 South, Suite 101, Salt Lake City, Utah 84111.

ARTICLE VI
(Managers of Sure-Tech LLC)
The Managers of Sure-Tech LLC are:
Robert J. Pett
224 West 7th South
Brigham City, Utah 843 02
Charles A. Schultz
345 South East 400; Suite 101
Salt Lake City, Utah 84111
the above named individuals shall act as the managers of Sure-Tech
LLC until the first meeting of the members of Sure-Tech LLC or
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until their successors are elected.
Dated this /-

^of January, 1993.

Charles A. Schultz

ACKNOWLEDGEMENT

On the /y

day of January 1993, the above signed Robert J.

Pett and Charles A. Schultz personally appeared before me and did
personally sign the foregoing Articles of Organization in my
presence.
Dated this

Notary Public

/y

'

day of January 1993.

CQ
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AFFIDAVIT
STATE OF UTAH

}
: ss.
COUNTY OF SALT LAKE }
Robert J. Pett, being first duly sworn, state as follows:
1.

I, Robert J. Pett, have personal knowledge of the statements contained in

this Affidavit.
2.

Sure-Tech LLC. (hereinafter, "Sure-Tech") was formed by Charles Schultz

and me.
3.

On January 14, 1993, Mr. Schultz and I signed the Articles of Organization

for Sure-Tech.
4.

The Articles were signed at Mr. Schultz's office at 345 East 400 South, Salt

Lake City, Utah.
5.

The Initial Meeting of Sure-Tech was held on January 16, 1993, at Mr.

Schultz's office at 345 East 400 South, Salt Lake City, Utah.
6.

At the Initial Meeting on January 16, 1993, Charles and I reviewed, made

some corrections and changes to, adopted and signed an Operating Agreement for SureTech.
7.

Sometime in November 1993, Charles gave me a copy of the Annual

Report he was going to file for Sure-Tech. I reviewed it and approved it.

EXHIBIT #
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8.

On January 26, 1994, Charles and I held the First Annual Meeting of Sure-

9.

The Meeting was held at Charles' home in Brigham City, Utah.

10.

Only Charles and I were present because we were, and are, the only

Tech.

members of Sure-Tech.
11.

At that Meeting we discussed the fact that EML had not made any money,

that Sure-Tech had not received any money from EML or conducted any business;
therefore, we agreed that we did not need to file a tax return for Sure-Tech.
12.

Sometime in December 1994, Charles gave me a copy of the Annual

Report he was going to file for Sure-Tech for the 1994 year, and I reviewed it and
approved it.
13.

On February 19, 1995, Charles and I held the Second Annual Meeting of

Sure-Tech at my home in Brigham City, Utah.
14.

At that Meeting we again discussed the fact that Sure-Tech had not

received any money or conducted any business. Therefore, we again agreed that we did
not need to file a tax return for Sure-Tech for 1994, and we agreed that Sure-Tech would
continue its litigation against EML.
15.

I never conveyed my ownership in Sure-Tech to anyone.

16.

Only Mr. Schultz and I were ever authorized to act on behalf of Sure-Tech.

17.

From the date of its creation through the present time, only Mr. Schultz
2

and I have ever been members and managers of Sure-Tech. No additional members or
managers of Sure-Tech have ever been added.
18.

From the date of its creation through the present time, I never authorized

anyone but Mr. Schultz to act on behalf of Sure-Tech.
Dated this 2)5

day of September 1995.

£ / V .Jg^tk:
Subscribed and sworn to this sj&

day of September 1995.
NOTARY PUBLIC
USA A. SPIVEY
2554 Dearborn
8«K U W City. UUh 64106
My Commfulon Explrts
Nov*mbtr 1, 1996

STATE OF UTAH

AFFIDAVIT

STATE OF UTAH

}

COUNTY OF SALT LAKE }
Charles A. Schultz, being first duly sworn, state as follows:
1.

I, Charles A. Schultz, have personal knowledge of the statements contained

in this Affidavit.
2.

Sure-Tech, LLC, (hereinafter, "Sure-Tech") was formed by Robert J. Pett

and me in January 1993.
3.

On January 14, 1993, Mr. Pett and I signed the Articles of Organization for

Sure-Tech.
4.

The Articles were signed at my office at 345 East 400 South, Salt Lake

City, Utah.
5.

The Initial Meeting of Sure-Tech was held on January 16, 1993, at my

office a 345 East 400 South, Salt Lake City, Utah.
6.

At the Initial Meeting on January 16, 1993, only Mr. Pett and I were •

present. We reviewed the Operating Agreement I had prepared, made some corrections
and changes, adopted and signed an Operating Agreement for Sure-Tech.
7.

Sometime in November 1993,1 gave Mr. Pett a copy of the Annual Report

I had prepared for Sure-Tech for 1993. Mr. Pett reviewed it and I filed it.

EXHIBIT #
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8.

On January 26, 1994, Mr. Pett and I held the First Annual Meeting of

Sure-Tech. The Meeting was held at my home in Brigham City, Utah. Only Mr. Pett
and I were present because we were, and are, the only members of Sure-Tech.
9.

At that Meeting we discussed the fact that EML had not made any money,

that Sure-Tech had not received any money from EML or conducted any business;
therefore, we agreed that we did not need to file a tax return for Sure-Tech for 1993.
10.

Sometime in December 1994,1 gave Mr. Pett a copy of the Annual Report

for 1994 I had prepared. Mr. Pett reviewed it and I filed it.
11.

On February 19, 1995, Mr. Pett and I held the Second Annual Meeting of

Sure-Tech. That meeting was held at my home in Brigham City, Utah. At that Meeting
we again discussed the fact that Sure-Tech had not received any money or conducted any
business. Therefore, we again agreed that Sure-Tech did not need to file a tax return for
1994 and we agreed that Sure-Tech should continue its litigation against EML.
12.

Neither Mr. Pett nor I never conveyed our ownership of Sure-Tech to

anyone, and no new members or managers have ever been admitted to Sure-Tech.
13.

Neither Mr. Pett nor I ever authorized anyone to act on behalf of Sure-

Tech other then Mr. Pett and me.
14.

From the date of its creation through the present time, only Mr. Pett and I

have ever been members and managers of Sure-Tech.
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15.

From the date of its creation through the present time, neither Mr. Pett

nor I ever authorized anyone, other than Mr. Pett or me, to act on behalf of Sure-Tech.
Dated t h i s ( 2 _ daY o f September 1995.

A. Schultz

Subscribed and sworn to thisC^zi. ^ay °f September 1995.
NOTARY *>UB» "

USA A. r-

r ./os
• 998
. » i ^ Of UTAH
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OPERATING AGREEMENT OF
SURE-TECH, LLC.

THIS OPERATING AGREEMENT of Sure-Tech, LLC., (hereinafter,
sometimes termed "the LLC"), is executed this /y^£^day of
January, 1993, between Robert J. Pett and Charles A, Schultz,
(hereinafter, referred to as "the Managers"), and Robert J. Pett
and Charles A. Schultz as "Members")\
ARTICLE I
[Formation and Principal Place of Business]
Section 1.1: Formation. The Members hereby form a limited
Liability Company pursuant to the provisions of Section 48-2b-101
through 48-2b-156 of the Utah Limited Liability Company Act, Utah
Code Annotated, 1953, as amended. Unless set forth otherwise in
this Operating Agreement, the provisions of Chapter 2, Title 48,
Utah Code Annotated 1953, shall .govern the rights and liabilities
of the parties to this Agreement. If there is a conflict between
provisions of this Agreement and the Utah Limited Liability
Company Act, the provisions of this Agreement shall control
except that if the conflict is with respect to a provision that
would cause the Liability Company to be taxed as an association
for federal income tax purposes, then the provisions of the said
Utah Limited Liability Company Act shall control. The parties
intend that the Liability company shall be taxed as a
partnership. The Managers or Members shall execute and cause to.
be filed Articles of Organization, as required by Utah Code
Annotated, Section 48-2b-116, and, if applicable, an application
for an assumed name with the Secretary of State for the State of
Utah.
Section 1.2: Name. The Limited Liability Company shall
operate under the name of Sure-Tech, LLC.
Section 1.3: Principal Place of Business» The principal
place of business and the location where Limited Liability
Company records are to be maintained shall be.at 345 East 400
South, Suite 101, Salt Lake City, Utah 84111. The business of
the. Limited Liability Company may also be conducted at such other
or additional place or places as may be designated by the
Managers and Members.
Section 1.4: The Members» The names and places of
residence of each Member of the Limited Liability Company are as
follows:
Robert J. Pett
224 West 7th South
Brigham City, Utah 84302

EXHIBIT # _ _

Charles A. Schultz
640 South 2nd West
Brigham City, Utah 84302

SECTION 1.4-1: The Managers. The names and places of
residence of each Managers of the Limited Liability Company are
as follows:
Robert J. Pett
•224 West 7th South
Brigham City, Utah 84302

Charles A. Schultz
640 South 2nd West
Brigham City, Utah 84302

Section 1.5: Registered Agent, The name of the Limited
Liability Company's Registered Agent and the address of its
initial registered office is:
Registered Agent:
Charles A. Schultz
345 East 400 South, Suite 101
SLC, UT 84111
ARTICLE II
[Purposes of the Limited Liability Company]
The LLC is formed for the purpose of investing in various
companies and projects, however, Sure-Tech, L L C , may engage in
any activity permitted under Utah,law or the laws of the states
and/or territories of the United States wherein Sure-Tech, LLC.,
is authorized to do business.
ARTICLE III
[Term of the Limited Liability Company]
The LLC shall commence as of January 13, 1993 and shall
continue for an indefinite period of time or until terminated by
action of the Members or as hereinafter provided by this
Agreement, unless terminated by law by the operation of law at an
earlier date.
ARTICLE IV
[Accounting for the Limited Liability Company]
Section 4.1: Method of Accounting. The .LLC shall keep its
accounting records and shall report for income tax purposes on
the cash basis. The records shall be maintained in accordance
with generally accepted accounting principles.
Section 4.2: Annual Statements. The Managers shall cause
financial statements to be prepared not less than annually,
provide any income is produced, and copies of the statement shall
be delivered to each Member. Copies of all income tax returns
filed by the LLC also shall be furnished to all Members.
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Section 4.3: Access to Accounting Records, Any Member
shall have reasonable access to the accounting records of the LLC
during regular business hours of the LLC.
Section 4.4: Income Tax Information. The Managers shall
provide to each Member information of the LLC's taxable income or
loss and each class of income, gain, or deduction that is
relevant to reporting the LLC's income. The information shall
also show each Members' distributive, share of each class of
income, gain, loss, or deduction. This information shall be
furnished to the Members as soon as possible after the close of
the LLC's taxable year.
Section 4.5: Interim Financial Statement. On written
request, any Member shall be entitled to copies of any interim
financial statements prepared for the Managers.
Section 4.6: Articles of Organization. The Managers shall
not be required to mail a copy of the Articles of Organization to
each Member. Provided, however, upon written request therefor,
the Managers shall mail a copy of the Articles of Organization to
the requesting Member, the costs thereof to be born by such
requesting Member.
Section 4.7: Cost of Inspection of Records — Right to
Information. Each Member has the right to records of the LLC.
The cost of providing such information shall be the sole
responsibility of the Member who requests the same unless a
Manager in its sole and absolute discretion determines that the
LLC should bear such costs.
ARTICLE V
[Capital Contributions]
Section 5.1: Initial Capital Contribution. The initial
capital contributions to the LLC shall all be made in cash. The
cash contributed by each Member and the percentage of said
capital contributions contributed by each Member is as follows:
Membe :s:

VALUE

PERCENTAGE

Robert Pett

$10.00

1%

Charles A. Schultz

$990.00

99%

Section 5.2: Respective Interests of Members in the Initial
Capital Contribution. The interests of the Members in the
capital originally contributed shall be those same percentages as
are set forth in Section 5.1.
Section 5.3: Additional Capital Contributions. Additional
capital contributions to the capital of the LLC beyond those
3

stated in Section 5.1, may be required at time to time upon
approval of the Managers and a vote of One Hundred percent (100%)
of the Members of the LLC.
Section 5.4: Failure to Contribute Additional Capital on
Call, If any Member fails to contribute any additional capital
required of him within thirty (30) days after written call by the
Managers for contribution, the other Members shall first be given
the opportunity to contribute amount^ that will equal the
assessment in default in the proportion to their capital
investment in the LLC, not including the investment of the nondefaulting Member. The allocation of profits or losses among the
Members shall then be adjusted as provided in Article VII.
Section 5.5: Distribution of LLC Profits, Subject to
Section 7.3, profits of the-LLC shall be distributed to the
Members at times determined in the discretion of the Managers,
but*at least annually. Distributions of the profits shall be
made to the Members as agreed among the Members in conformance
with Section VII.
Section 5.6: Return of Capital Contributions. No Member
shall be entitled to withdraw or demand the return of any part of
his capital contribution except upon dissolution of the LLC
and/or expulsion of a Member as specifically provided for in this
Agreement.
ARTICLE VI
[Capital Accounts: Drawing Accounts]
Section 6.1: Capital Accounts. If any income is produced,
an individualt capital account shall be maintained for each
Member. The capital interest of each Member shall consist of his
original contribution, increased by: (1) his additional
contributions to capital and (2) his share of LLC profits
transferred to capital. The capital account shall be decreased
by: (1) distributions to the Member in reduction of his LLC
capital and (2) his share of LLC losses if transferred from his
drawing account.
Section 6.2: Drawing Accounts.
account shall be maintained for each
made by a Member shall be charged to
Member's share of profits and losses
to his drawing account.

An individual drawing
Member. All withdrawals
his drawing account. Each
shall be credited or charged

A balance of a Member's drawing account in his favor: (a
credit balance) shall constitute a liability to that Member; it
shall not constitute a part of his capital account or his
interest in the capital of the LLC. If, after the net profit or
loss of the LLC for the fiscal year has been determined, a
Member's drawing account shows a deficit (a debit balance),
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whether occasioned by drawings in excess of his share of LLC
profits or by charging him for his share of a LLC loss, the
deficit shall constitute an obligation of that Member to the LLC
and rhall not reduce his capital account or his interest in the
capital of the LLC.
Payment of any amount owing to the LLC shall be made in a
manner and time determined by the Managers and a majority of the
Members. Members may determine by vpte of a majority in interest
to transfer any portion of profit or loss to the Members' capital
accounts at any time.
ARTICLE VII
[Profits or Losses]
Section 7.1: Interests in Profits or Losses. All profits
or losses of the LLC shall be shared as follows:
Managers: A Manager shall receive no part of the allocation
of profits and losses for his services, other than
the salary provided to him under Article IX.
Members: All of the profits and*losses of the Limited
Liability Company shall be allocated among the
Members as decided* among the Managers and the
Members at an annual meeting or at such special
meetings as called by the Managers. In absence of
an agreement to the contrary, all profits and
losses shall be allocated in proportion to the
Members capital investment in the LLC.
Section 7.1-1: Annual and Special Distribution Meetings.
The Managers shall call an annual Meeting for the purpose of
allocating profits and losses among the Members, provided that
any profit is generated, and the Managers may call special
meetings for the same purpose. Such meetings shall be called on
no less than ten (10) days written notice to the Members or upon
waiver of notice signed by the Members present at any annual or
special meeting. A special meeting may also be called by any
Members, upon ten (10) days written notice or upon waiver of
notice signed by the Members present at any special meeting.
Section 7.1-2: Quorum for Annual and Special Distribution
Meetings. For purposes of this Section, One Hundred (100%) of
the Members of the LLC shall constitute a quorum for purposes of
distribution of profits and losses.
Section 7.2: Limitation on Liability for Losses Chargeable
to Members. No Managers or Members shall personally be liable
for any of the losses or activities of the LLC beyond his capital
interest in the LLC.
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Section 7.3: Distribution of Profits. The earnings of the
LLC shall be distributed at least annually, provided that any
earnings are generated, except the earnings may be retained by
the ILC and transferred to LLC capital if required for the
reasonable needs of the business. The Managers, with the written
consent of all the Members, shall decide when earnings should be
retained by the LLC. If the Managers fail to secure the written
consent of all Members, the earnings shall be distributed to the
Members.
ARTICLE VIII
[Administrative Provisions]
Section 8.1: Management. The business of the LLC shall be
under the exclusive management of the Managers. The Members who
are not Managers shall not participate in the management of the
business of the LLC.
Section 8.2: Times Devoted by Managers. The parties hereto
understand that the Managers have other business activities that
take their time and attention. Accordingly, the Managers are
required to only devote such time and(attention to the business
of the LLC that they in their sole discretion shall feel is
required.
Section 8.2-1: Duties. The Managers shall oversee and
supervise the day-to-day operations of the LLC, including, but
not limited to, administration, accounting, marketing, research
and development, and sales.
Section 8.3: * Banking. All funds of the LLC shall be
deposited in its name in such checking account or accounts as
shall be designated by the Managers. All withdrawals therefrom
shall be made upon checks signed by the Managers.
Section 8.4: Power of Attorney. Each Member signatory
hereto does irrevocably constitute and appoint the Managers as
his true and lawful attorney and agent with full power and
authority in his/her/its name, place and stead to execute,
acknowledge, deliver, file, and record documents which will
include, but not be limited to the following:
(i) any documents, notes, contracts, agreements, or
instruments which indebt this LLC or place the LLC in a
position of indebtedness;
(ii) annual reports, Articles of Organization, any
certificates including but not limited to certificates of
amendment, instruments and documents, including Fictitious
Name Certificates and D/B/A Certificates, as may be required
by, or may be appropriate under the laws of any state or
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other jurisdiction in which the LLC is doing or intends to
do business;
(iii) any other instruments which may be required to be
filed by the LLC under laws of any state or by any
governmental agency, or which the Managers deem it
advisable to file; and
(iv) any documents which may bp required to effect the
continuation of the LLC, the admission of an additional or
substituted Members, or the dissolution and termination of
the LLC, provided such is in accordance with the terms of
this Agreement.
Section 8.4-1: The power of attorney granted herein is
expressly intended by each Member to be a special power of
attorney coupled with an interest and irrevocable, and such power
shall survive the death of any Member and the delivery of any
assignment by a Member of all*.or a portion of LLC interest, and
extend to such Member's heirs, executors, personal
representatives, successors and assigns.
Section 8.4-2: Pursuant to the power of attorney granted
herein by the Members to the Managers, each Member authorizes
said attorney to take any further action which said attorney
shall consider necessary or convenient in connection with any of
the foregoing, hereby giving said attorney full power and
authority to do and perform each and every act and thing
whatsoever requisite and necessary to be done in and about theforegoing as fully as said Member might or could do if personally
present, and hereby ratifying and confirming all that said
attorney shall lawfully do or cause to be done by virtue hereof.
Section 8.4-3: The Managers, when exercising this power of
attorney for each Member, may do so by a facsimile signature or
by listing all of the Members and executing any instrument with a
single signature of the Managers as attorney-in-fact for all of
them.
Section 8.5: Fiduciary Responsibility of Managers. The
•Managers shall, in all events, account to the LLC and to the
Members for any benefit, and hold as trustee for the LLC and the
Members any profits derived by the Managers for any transaction
connected with the formation, conduct or liquidation of the LLC
or from any use by the Managers of LLC property, and such duty
extends to the personal representatives of any deceased Member
involved in the liquidation of the LLC. All management,
investments, accountings, and distributions shall be conducted by
the Managers subject to the obligations, duties and liabilities
of fiduciaries in general*
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Section 8.6: Powers Granted to Managers. The Managers are
hereby granted the right, power, and authority to do on behalf of
the LLC all things which, in the Managers1 sole judgment, are
necessary or desirable to carry out the aforementioned duties and
responsibilities, including, but no limited to, the right, power
and authority: to sell, exchange, or grant an option for the sale
or exchange of all or any portion of the property of the LLC; to
invest and reinvest any available funds; to incur all reasonable
expenditures; to employ and dismiss from employment any and all
employees, agents, independent contractors, attorneys, and
accountants; to lease all or any portion of any property for any
purpose and without limit as to the term thereof; to borrow money
and as security therefor to mortgage or grant security interests,
in all or any part of any property; to prepay in whole or in
part, refinance, modify, or extend any indebtedness; to do any
and all of the foregoing at-such price, rental or amount, for
cash, securities, or other property and upon such terms as the
Managers deems proper; to place record title to any property in
the name of the LLC; to adjust, compromise, settle, or refer to
arbitration any claim against or in favor of the LLC or any
nominee, and to institute, prosecute, and defend any legal
proceeding relating to the business or property of the LLC; to
delegate all or any portion of the powers granted hereunder to
one.or more attorneys-in-fact; and to execute, acknowledge and
deliver any and all instruments to effectuate any and all of the
foregoing.
Section 8.7: Executive Committees. Executive Committees
shall may be authorized by the unanimous approval of the
Managers.
Section 8.8: Restrictions on Managers. The Managers shall
not, without the written consent or ratification of the specific
act by all the Members:
(1)

Do any act in contravention of this Agreement;

(2)

Do any act to make it impossible to carry on
the ordinary business of the LLC;

(3)

Confess a judgement against the LLC;

(4)

Possess LLC property in his own name for other
than an LLC purpose, or assign his rights in
specific LLC property, for other than a LLC
purpose;

(5)

Admit a person as a Manager;

(6)

Admit a person as a Member except as otherwise
provided in this Agreement;
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(7)

Continue the business with LLC property after its
bankruptcy,liquidation or other cessation to exist.
ARTICLE IX
[Salary to Managers(s]

Section 9.1: Original Salary. The Managers shall receive
as a monthly salary for their services the sum of $1.00 per
month. This salary shall be deducted from LLC income, like any
other expense, in determining the net profit or loss
distributable to the Members under Article VII. The payment of
such salary shall
be an obligation of the LLC and shall not be an obligation of the
individual Members.
Section 9.2: Periodic Review of Compensation to Managers.
It is the intention of the parties that the Managers shall
receive reasonable compensation for services rendered by them to
the LLC. The Managers1 salary may be adjusted from time to time
by a vote of One Hundred percent (100%) of the Members, but in no
case shall the Managers1 salary be less than $1.00 per month.
The Managers may also be awarded bonuses for extra effort and
production.
ARTICLE X
[Death, Retirement or Withdrawal of a Member]
Section 10.1: Death or Retirement or Withdrawal of Members.
If a Member dies, becomes incapacitated, retires, resigns,
withdraws, or becomes bankrupt, the LLC shall dissolve unless
within thirty (30) days after one of the listed events, all other
Members elect in writing pursuant to Section 10.2 to reconstitute
the LLC.
Section 10.2: Continuation of the LLC. The remaining
Members shall have the right to reconstitute the LLC, and to
continue the LLC business under its present name following the
occurrence of an event specified in Section 10.1, provided that
they file a Certificate of Amendment as required by Utah Code
Annotated, Section 48-2b-117 and that they unanimously agree to
purchase the interest of the withdrawing, retiring, resigned,
bankrupt, incapacitated, or deceased Member and to make the
payments specified in Sections 10.3 through 10.6 and Article XI.
If no Managers remains upon the retirement, bankruptcy,
incapacity or death of the Member(s), within ten (10) days
thereafter the Members holding interest in capital in excess of
fifty percent (50%) of the capital owned by all Members shall
select a new Managers. However, if the Members fail to purchase
the interest of the withdrawing, retiring, bankrupt,
incapacitated, or deceased Managers and to make the payments
9
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specified in Sections 10.3 through 10.6, the L.L.C SHALL be
dissolved.
Section 10.3: Valuation of LLC Interest, The value of a
withdrawing,
retiring, bankrupt, incapacitated, or deceased
Members1 interest in the LLC property shall be an amount equal to
the fair market value of his LLC interest, including LLC
goodwill, if any. If said Members, or the successors in interest
of the said Member, and the other1 Members fail to agree on the
fair market value of the Members interest, the valuation shall
be determined by arbitration in accordance with the rules of the
American Arbitration Association then in effect.
Section 10.4: Balance in Drawing Account, The balance in
the drawing account of a withdrawing, retiring, bankrupt,
incapacitated, or deceased Member is to be treated as an
obligation of the LLC to the Members or an obligation of the
Members to the LLC. Any amount owed, whether to the Members or
to the LLC, as reflected in the drawing account of a withdrawing,
retiring, bankrupt, incapacitated, or deceased Member shall be
paid within ninety (90) days after the withdrawal, retirement,
bankruptcy, incapacity, or death of such Member.
Section 10.5: Expeditious Determination of Valuation, The
parties and their assigns and successors in interest agree that
they will proceed as expeditiously as possible in determining the
value of the interest of the withdrawing, retiring, bankrupt,
incapacitated, or deceased Member.
Section 10.6: Winding Up the LLC. If the remaining Members
are unable to make the unanimous agreement specified in Section
10.2 and purchase the interest of the withdrawing, retiring,
bankrupt, incapacitated, or deceased Members, the LLC shall be
wound up and all its properties distributed in liquidation, as
provided in Article XIII.
Section 10.7: Irreparable harm could be done to the LLC and
to the other Members should a Member be accorded the right to
prematurely withdraw his capital of LLC interest from the LLC
without first obtaining the consent of all Members and Managers.
Accordingly, a withdrawing Members does not have the right to
withdraw his capital of LLC interest from the LLC or the right to
receive a distribution of a fair value of his interest in the LLC
as of the date of withdrawal. However, said withdrawing Member
does have the right to receive a distribution to which he is
entitled under this Agreement.
ARTICLE XI
[Terms of Payment to a Retiring, Bankrupt,]
[Incapacitated or Deceased Members]
Section 11.1: Payments to a Retiring Members, When a
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Member retires, payment for value of his interest in the LLC, as
determined under Article X, shall be made according to any
satisfactory method which said Member and the remaining Members
shall agree upon; provided, however, if no agreement is reached
within thirty (3 0) days, then said payment shall be made in equal
monthly amounts over a period of ten (10) years after the
retirement.
Section 11.2: Payments to Successor of a Bankrupt,
Incapacitated or Deceased Members. ^YJhen a Member becomes
bankrupt, incapacitated, or dies, payment for the value of his
interest in the LLC, as determined under Article X, shall be made
one-half within nine (9) months and the remainder within two (2)
years after the date of bankruptcy, incapacity, or death.
Section 11.3: Payments of Estimated Amounts, If the value
of the interest of a withdrawing, retiring, bankrupt,
incapacitated or deceased Member, under Article X, has not been
determined at the time specified for the making of any of the
payments called for in Section 11.1 and 11.2, payment shall be
made in an estimated amount."
Section 11.4: Income Tax Incidents of Payments. It is the
intention of the parties that all amounts payable under this
Article XI to a withdrawing or retiring Member or to the
successors in interest of a bankrupt, incapacitated or deceased
Member shall constitute payment for the interest of the Members
in LLC property. The Payments shall be considered a distribution
of LLC property under Section 736(b) of the Internal Revenue Code
and not a payment of income under Section 736(a) of the Internal
Revenue Code.
Section 11.5: Payments to an Expelled Members. When a
Member is expelled, pursuant to Article XVI, payment for the
value of his interest in the LLC, as determined under Article X,
shall be made within 1 year after the date of his expulsion.
Section 11.6: Interest on Payments. All payments under
this Article XI shall bear interest at the rate of five percent
(5%) per annum from the date of death, withdrawal, retirement,
incapacitation, bankruptcy, or expulsion to the date paid.
ARTICLE XII
[Sale or Substitution of a LLC Interest]
Section 12.1: Sale of a LLC Interest. A Member may sell
his LLC interest, but only after he has first offered it to the
LLC as follows:
12.1-1: Notice of Intent to Sell. The Member shall give
written notice to the LLC that he desires to sell his
11

interest. He shall attach to that notice the written offer
of a prospective purchaser to buy the interest. This offer
shall be complete in all details of purchase price and terms
of payment. The Member shall certify that the offer is
genuine and in all respects what it purports to be.
12.1-2: Members' Redemption Period. For ninety (90) days
from receipt of the written notice from the Member, the LLC
shall have the option to retire, the interest of the Member
at the price and on the terms contained in the offer
submitted by the Member.
12.1-3: Right of Members to' Sell. If the LLC does not
exercise the option to acquire his interest, the Member
shall be free to sell his LLC interest to the person, for
the price, and on the terms contained in the offer submitted
by the Member.
Section 12.2: Substitution of Members. While a Member may
assign his rights to profits and losses in the LLC (subject, of
course, to Section 12.1), no assignee of a LLC interest shall
have the right to become a fully substituted Member in place of
his assignor unless all of the following conditions are
satisfied:
(1) a fully executed and acknowledged written instrument of
assignment in form and substance acceptable to the Managers
shall be filed with the LLC, setting forth the intention of
the assignor, that the assignee become a substituted Member
in his place;
(2) the assignor and assignee execute and acknowledge such
other instruments as the Managers may deem necessary and
desirable to the effect such admission, including the
written acceptance and adoption by the assignee of the
provisions of this Agreement and, if requested, his
execution, acknowledgement and delivery of a power of
attorney, the form and content of which are described in
Section 8.4;
(3) the costs for all reasonable expenses in connection with
such admission as a substituted Member have been fully paid,
including but not limited to, the cost of the preparation,
filing and publishing of any Certificate of Amendment
necessary or desirable in connection therewith; and
(4) the Managers have consented to the assignment; the
Managers in their sole discretion may withhold his consent
for any reason.
(5) any decision on the part of the Managers is ratified
and approved by all Members.
12

12.2-1: Transfer of Interest upon Death. Nothing contained
in this Agreement, however, shall prevent the interest of *
any Member from being transferred or disposed of by will or
by intestacy to or for the benefit of the Members1 immediate
family; provided, however, that transfers by way of
testamentary or inter vivo's trusts must have trustees who
are members of the Members1 immediate family; immediate
family is defined as parents, spouse, or issue of the Member
or the Members* spouse. With regard to such transfer, any
legal representative or heir sftall become a Member in law
and fact after the costs referred to in Section 12.2-3: have
been paid.
12.3: Additional Members. No new Members may be added
without the unanimous written consent of the present Members.
New Members may only be added by written consent of the present
Members and upon such terms and conditions as specified by the
present Members.
ARTICLE XIII
[Voluntary Dissolution]
Section 13.1: Winding Up the LLC. On any voluntary
dissolution, the LLC shall immediately commence to wind up its
affairs. The Members shall continue to share profits and losses
during the period of liquidation in the same proportions as
before dissolution. The proceeds from liquidation of LLC assets
shall be applied as follows:
13*1-1: Payment to creditors of the LLC, other than
Members, in the order of priority provided by law.
13.1-2: Payment to Managers and Members for unpaid salaries
and for the credit balances in their drawing accounts.
13.1-3: Payment to the Members of the credit balances in
their capital accounts.
Section 13.2: Gains or Losses in Process of Liquidation.
Any gain or loss on disposition of LLC properties in liquidation
shall be credited or charged to the Members in the proportions of
their interest in profits or losses as specified in Section 7.1.
Any property distributed in kind in liquidation shall be valued
and treated as though the property were sold and the cash
proceeds were distributed. The difference between the value of
property distributed in kind and its book value shall be treated
as a gain or loss on sale of the property and shall be credited
or charged to the Members in the proportions of their interests
in profits or losses as specified in Section 7.1.
Section 13.3: Balance Owed by a Member. Should any Member
have a debit balance in his capital account, whether by reason of
13

losses in liquidating LLC assets or otherwise, the debit balance
shall represent an obligation from him to the other Members, to
be paid in cash within thirty (30) days after written demand by
the other Members.
ARTICLE XIV
[Expulsion of a Member]
w\ Member or Manager may be expeJLled from the LLC at any time
upon "an affirmative vote of One Hundred percent (100%) of the
Members of the LLC, other than the Member whose expulsion is
proposed. The expulsion shall be effective immediately upon
delivery to the expelled Member of written notice of his
expulsion. The remaining Members shall continue the LLC under
its present name, and they shall pay to the expelled Members the
value of his interest in the LLC pursuant to Article 10.2.

ARTICLE XV
[Amendments]
This Limited Liability Company Operating Agreement may only
be amended by a written agreement executed by all Managers and
the Members.
ARTICLE XVI
[Miscellaneous Provisions]
16.1: Waiver. The waiver by any party to this Agreement,
of any of the terms, covenants or conditions of this Agreementf
shall not be deemed a waiver of such partyfs right to enforce
that term/ covenant or condition at a subsequent date or on a
subsequent occasion. Nor shall any waiver be construed to
prohibit any of the parties to this Agreement from enforcing any
of the other terms, covenants or conditions of this Agreement.
Any alleged waiver of any of the terms, covenants and conditions,
of this Agreement, or breaches thereof, shall not be enforceable
unless such waiver is in writing specifically setting forth which
term, covenant, condition or other action or inaction is being
waived.•
16.2: Third Party Beneficiaries. Subject to the provisions
of Article 12.2-1: of this Agreement, no provision of this
Agreement nor any document incorporated herein, is intended to
confer, and shall not be construed to confer, any rights on any
person or entity that is not a party to this Agreement.
16.3: Captions and Definitions. The Captions used in this
Agreement are for convenience only and shall not be deemed to be
relevant in resolving any question of the interpretation or
construction of part of this Agreement.
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16.4: Invalidity of Provisions. If, for any reason
whatsoever, any of the provisions contained in this Agreement are
determined to be unlawful or unenforceable it is the express
intent of the Members that the remainder of the Agreement shall
remain in full force and effect.
16.5: Jurisdiction, Venue and Applicable Law. This
Agreement shall be governed by, and construed in accordance with,
the laws of the State of Utah. Any action* to enforce any of the
provisions of this Agreement shall fie filed in the Third District
Court of Salt Lake County, state of Utah, which Court shall apply
Utah law. The parties to this Agreement hereby voluntarily
consent to venue and jurisdiction in the referenced court.
16.6: Attorney's Fees. Should any party to this Agreement
be required to employ an attorney to enforce any of the terms,
covenants or conditions of this Agreement, to collect any damages
or to enforce or enjoin any action, the prevailing party shall be
entitled to recover reasonable its costs and reasonable
attorney's fees.
16.7: Notices. All notice required or permitted to be sent
to Sure-Tech, LLC., under the provisions of this Agreement shall
be sent by Certified Mailr addressed to Sure-Tech, LLC., 345 East
400 South, Suite 101, Salt Lake City 84111. Such notices shall
be effective upon receipt and acknowledgment of receipt by SureTech, LLC.
16.8: Entirety of Agreement. This Agreement constitutes
the entirety of the Agreement among the parties hereto. This
Agreement and any of its terms, covenants, conditions, or other
provisions may only be altered, amended, modified, or revoked in
writing as provided in this Agreement. It is expressly agreed
and understood that all prior or contemporaneous negotiations,
representations or agreements are merged in this Agreement, and
that no oral representations,, promises or negotiations, of any
nature whatsoever, shall survive the execution of this Agreement.
IN WITNESS HEREOF, the parties have signed this Limited
Liability Company Operating Agreement the day and year first
above written.
Managers:
Each Manager, signatory hereto, hereby acknowledges that he
is signing under penalty of perjury,

Members:
Each Member, signatory hereto, hereby acknowledges that he
is signing under penalty of perjury,
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INITIAL MEETING OF
SURE-TECH, LLC.
The initial meeting of the members of Sure-Tech, LLC., was
held January 16, 1993, at 345 East 400 South, Salt Lake City,
Utah.

Robert J. Pett and Charles Schultz, the only members of

the LLC, were present.

It was agreed that Charles A. Schultz

would act as the primary manager of Sure-Tech, although Robert
Pett would also serve as a manager.

It was further agreed that

the Operating Agreement for Sure-Tech would be ratified and
signed.
Oated this

/^? day of January 1993.

J&A^*^
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FIRST ANNUAL MEETING OF
SURE-TECH, LLC
The first annual meeting of the members of Sure-Tech, LLC.,
was held January 26, 1994, at 640 South 2nd, West Brigham City.
Robert J. Pett and Charles Schultz, ^the only members of the LLC,
were present.

Because Sure-Tech and not made any money in the

previous year, it was agreed that no annual report was necessary.
Likewise because no money had been made in the prior year, it was
agreed that no tax return need be filed.

It was also agreed that

there would be no changes in management or operation of the LLC.
Dated this £}Q> day of. January 1994.

EXHIRIT u

R

SECOND ANNUAL MEETING OF
SURE-TECH, LLC.
The SECOND ANNUAL MEETING .of the members of Sure-Tech, LLC, was
held February 19, 1995, at 224 West 7th South, Brigham City. Robert J. Pett and
Charles Schultz, the only members of the LLQ were present. Once again, because SureTech and not made any money in the previous year, it was agreed that no Annual
Report was would be prepared, and for the present time no tax return would be filed for
1994. It was also agreed that there would be no changes in management or operation of
the LLC, and that Sure-Tech would continue its litigation against EML, et. al.

&$£&-

L/U Hull

A- Schultz
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Richard K. Nebeker [2370A]
NEBEKER, MCCONKIE & WRIGHT
139 East South Temple #510
Salt Lake City, UT 84111
Telephone: (801) 532-7373
Attorney for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

SURE-TECH, LLC,
Plaintiff,

STIPULATION OF
WITH PREJUDICE

DISMISSAL

vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD. and WASTE
PRODUCTS, INC.,

Civil No. 940902389 CV
Judge Pat B. Brian

Defendants.
* * * * * * *

The Plaintiff, by and through its substituted counsel,
Scott

Daniels,

and

the

Defendants,

by

and

through

their

substituted counsel Richard K. Nebeker, hereby stipulate to
dismiss

the

above

entitled

action

with

prejudice.

This

stipulation is based on the fact that the parties to this
action have compromised and settled in* full their respective
claims.

Each party shall bear their own costs and fees.

DATED this £T-\ " day of April, 1995.

By:.
Scott Daniels
Attorney for Plaintiff

By:
Richard K. Nebeker,
Attorney for Defendants

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the
foregoing STIPULATION OF DISMISSAL WITH PREJUDICE was mailed,
postage prepaid, on this

day of April, 1995 to the

following:
CHARLES A. SCHULTZ, ESQ.
(Disqualified) Counsel, Member, Manager,
and Registered Agent for Sure-Tech LLC)
P.O. Box 526382
Salt Lake City, Utah 84152-6382
P. BRYAN FISHBURN, ESQ.
Callister, Nebeker & McCullough!
(Disqualified) Counsel for Defendants
800 Kennecott Building
Salt Lake City, Utah 84133

Richard K. Nebekeir

- 2 -

aoqcs^gNs*>jv
KEAU
Attorneys%£or10 Exchange^P
nth Floor
Post Office Box-45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000
SNOW,

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SURE-TECH, LLC,
Plaintiff,

ENTRY OF APPEARANCE

vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

Case No. 940902389 CV
Judge Pat B. Brian

Defendants.

Scott Daniels and the firm of Snow, Christensen &
Martineau hereby enter their appearance in the above-entitled
matter for plaintiff, Sure-Tech, LLC.
DATED this

cX^

day of April, 1995.
SNOW, CHRISTENSEN & MARTINEAU

BY

Scott Daniels
Attorneys for Plaintiff

cXHiBIT #.
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Charies A- Schultz

ATTORNEY AT LAW
P.O. Box 526382
Salt Lake Gity^ Utah 84152-6382
Telephone: (801) 466-7308
April 25, 1995
Judge Pat B. Brian
Third District Judge
240 East 400 South
Salt Lake City, Utah 84111
Re: j Slire-Tech v. EMU et.al. Case No. 940902389 CV.
Dear Judge Brian:
Today, I received a copy of a Stipulation of Dismissal with Prejudice and an
Order of Dismissal with Prejudice prepared by Richard IC Nebeker, acting as counsel lor
EML, et. al. (Copies enclosed). The Stipulation was also signed by Scott Daniels, as
counsel for Sure-Tech. Mr. Daniels has no authority to represent Sure-Tech in this
matter. Mr. Daniels has never been retained to act as counsel for Sure-Tech. No one
representing Sure-Tech has ever spoken to Mr. Daniels about this case, and Sure-Tech
does not authorize dismissal of this case,
Robert Pett and I are the only managers of Sure-Tech, and we are the only
members. Neither of us ever asked Mr. Daniels to represent Sure-Tech in any
proceeding, and neither one of us ever authorized Mr. Daniels to sign a stipulation
dismissing the referenced matter. -Therefore, as a Manager and member of Sure Tech
and on behalf of Mr. Pett as a manager and member of Sure-Tech, I ask that you not
sign the Order of Dismissal, as Mr. Daniels is not authorized to represent Sure-Tech and
dismiss the law suit.
Respectfully:

Charles A. Schultz
CAS/lbk
cc:

Robert J. Pett
Scott Daniels
Richard K. Nebeker
file

EXHIBIT #_J!_JL_

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

SURE-TECH
PLAINTIFF,
-VSE M L PROJECTS
ECOLOGY MANAGEMENT

NOTICE
CASE NO'. 940902389 CV
HONORABLE PAT B BRIAN

DEFENDANT.

PLEASE BE ADVISED THAT THE ABOVE-NAMED CASE HAS BEEN SET BEFORE
JUDGE PAT B BRIAN, AS FOLLOWS:
THIS CASE IS SET FOR MOTION TO DISMISS FOR 30 MINUTES,
DATE: MAY 30, 1995
PLACE: ROOM 310

TIME: 9:00 A.M.
ADDRESS: CIRCUIT COURT BUILDING
200 EAST 451 SOUTH
SALT LAKE CITY UT 84111
PHONE: (801) 535-5581

DATED THIS 22ND DAY OF MAY, 1995,

JUDGE/DEPUTY CLERK'

ZW

COPIES MAILED TO PARTIES OR COUNSEL AT THE ADDRESSES INDICATED ON
THE ATTACHED MAILING CERTIFICATE.

d3j81
the Froceecing.
' " , e a s t thf6a *orkifig 4 S y 3 jj. 1cf t0
TDD phone for hearing impaired, 535-5009.

6>

Charles A. Schultz
ATTORNEY AT LAW
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801) 466-7308

CERTIFIED MAIL
Decer->ber 22, 1994
) •

Steve Evans
1902 Mary Dott Way
Salt Lake City, Utah 84106
Steve:
So there will be no questions, not only am I withdrawing as counsel for your mother so
that your dad can talk directly with Brian Fishburn regarding your mother's interest in
equipment, but Bob and I are going to settle the Sure-Tech case on terms best for us.
We will not convey any interest in Sure-Tech to your or your family, and I will not agree
to you settling my interest in the equipment with EML.
Sincerely:

Charles~A* Schultz
CAS/lbk
cc:

file

CM# F 805 609 764

EXHIBIT #.
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Charles A. Schultz, (4760)
Pro Se and as attorney for Robert J. Pett
P.O. Box 526382
Salt Lake City, Utah 84152-6382
Telephone: (801) 466-7308

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
—oooOooo-

MEMORANDUM IN SUPPORT OF
MOTION TO VACATE ORDER
OF DISMISSAL

SURE-TECH, LLC,
Plaintiff,
vs.
E.M.L. PROJECTS, LTD., ECOLOGY
MANAGEMENT, LTD., and WASTE
PRODUCTS, INC.,

C i v i l No. 940902389CV
Judge:

Pat B. Brian

Defendants.

—oooOooo—
C O M E NOW, Robert J. Pett and Charles A. Schultz and submit the
following Memorandum in Support of their Motion to Vacate the Order of
Dismissal dated May 30, 1995.
STATEMENT OF FACTS
1.

At the hearing held on this matter on May 30, 1995, Steve

EXHIBIT*

15

Evans testified under oath that he had never received a letter from
Charles A. Schultz dated November 22,, 1994, withdrawing Mr. Schultz1s
offer of November 17, 1994 to transfer Mr. Schultz's and Mr. Pett's
ownership of Sure-Tech.
2.

At the referenced hearing, Mr. Schultz testified that he had

in fact sent a letter to Evans withdrawing his offer to transfer
ownership of Sure-Tech to Evans.
3.
court.

Mr. Schultz did not have a copy of the letter with him at
However, Evans1 counsel had the letter with him at court.

See

the letter of Scott Daniels dated June 7, 1995, wherein he admits that
he had the letter in his file with him at court.

A copy of Daniels

letter of June 7, 1995 is attached to this Memorandum as Exhibit "A."
4.

In spite of the fact that Daniels had the letter with him at

the May 30, 1995 hearing, Daniels nonetheless permitted Evans to
perjure himself and deny that he had ever received the November 22,
1995 letter from Mr. Schultz.
5.

Immediately subsequent to the hearing, Edwin Guyon hand

delivered a letter to Judge Brian, with an Affidavit of Lisa Spivey
attached thereto, proving beyond any doubt that Evans had lied at the
May 30, 1995 hearing and demonstrating that the November 22, 1994
letter had been sent to Evans by Certified Mail and that Evans1 wife
had received it.

A copy of Mr. Guyon1s letter of May 30, 1995, is

attached to this Memorandum as Exhibit "B."
6.

Only after receiving a copy of Mr. Guyon1s May 30, 1995
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hearing, Judge Brian concluded that Evans had authority to retain
counsel for Sure-Tech.
12.

Based on Evans1 perjured testimony at the May 30, 1995

hearing, Judge Brian concluded that counsel retained by Evans had
authority to dismiss this action.
13.

Based on Evans1 perjured testimony at the May 30, 1995

hearing, Judge Brian signed the Order of Dismissal in this matter.
14.

The'only members and managers of Sure-Tech were, and are,

Charles A. Schultz and Robert J. Pett.

See Exhibit "CH and the

Exhibits attached thereto.
ARGUMENT

THIS COURT SIGNED AND ENTERED THE ORDER OF DISMISSAL DATED MAY 30,
1995, BASED ON PERJURED TESTIMONY. OF STEVE EVANS. BECAUSE EVANS'
TESTIMONY WAS FALSE AND FRAUDULENT, EVANS PERPETRATED A FRAUD ON
THIS COURT.' THEREFORE, THE ORDER OF DISMISSAL MUST BE VACATED.
At the hearing held on May 30, 1995, this Court incorrectly
concluded, based on the perjury of Steve Evans (hereinafter, "Evans")
that Mr. Schultz and Mr. Pett offered to convey their ownership of
Sure-Tech to Evans or others he designated and that offer had never
been withdrawn.

This Court further incorrectly concluded that Mr.

Schultz had failed to withdraw the offer to Evans prior to his
acceptance of the offer.

Based on those incorrect conclusions, this

Court concluded that Evans and his associates had authority to dismiss
this case.

Based on the incorrect conclusion that Evans and his

associates had authority to dismiss this case, this Court signed and
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See Exhibit

'M1 * • M.nUier evidenced by
'

", Elvans1 counsel admits

that Evans received the letter from Mr. Schultz withdrawing any offer
to transfer ownership of Sure-Tech tp Evans.

Evans1 counsel even

admits that he had the letter with him at the May 30, 1995 hearing.
See Exhibit "A."

However, Evans and his counsel deliberately

withheld that information from this Court at the May 30, 1995 hearing,
and they would never have admitted the existence of the letter or have
acknowledged that Evans received the letter but for Lisa Spivey's
Affidavit and 'accompanying Exhibits delivered to this Court
immediately after the May 30,, 1995 hearing.

A copy of Ms. Spivey's

Affidavit is attached to this Memorandum as Exhibit "E."
However, it is not surprising that Evans would perjure himself in
this matter.

Evans has a history of perjuring himself.

In a

proceeding before Judge Frederick, Evans testified under oath at a
deposition and then contradicted his own testimony in a later
affidavit.

Judge Frederick issued a minute entry stating that he

would hold ^ perjury hearing on Evans1 contradictory statements at the
end of the trial of that case. Furthermore, Evans was fired by the
Defendants for lying to Mr. O'Leary and for falsifying his educational
record.

See the termination letter of April 12, 1994, from Mr. Smith

to Mr. Evans firing Mr. Evans for dishonesty, among other things,
falsifying his educational record and lying to Mr. O'Leary, a copy of
which is attached to this Memorandum as Exhibit "F."
Because Mr. Pett and Mr. Schultz never transferred ownership of
Sure-Tech to Evans or anyone else and because Mr. Schultz withdrew his
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See "Exhibit "C," U 11 and the Exhibits

It is a further undisputed fact that annual

meetings of Sure-Tech were held and minutes of those meetings were
prepared.

See Exhibit "C,"fl's11-20 and the Exhibits attached

thereto.

All of those documents clearly and unequivocally establish

that the only members and managers of Sure-Tech are and were Mr. Pett
and Mr. Schultz. Therefore, under clearly controlling Utah law, the
only members and managers of Sure-Tech were and are Mr. Pett and Mr.
Schultz, and under Utah law, as well as the express terms and
conditions of the Operating Agreement, only Mr. Pett and/or Mr.
Schultz had any authority to act on behalf of Sure-Tech.

Because only

Mr. Pett and/or Mr. Schultz have or had authority to act on behalf of
Sure-Tech any agreements or stipulations made by the Evanses or any of
their representatives are invalid, unenforceable and fraudulent.
Furthermore, Fred Evans and Beatrice Evans, Evans1 mother and
father, stated in a letter dated November 16, 1994, to the Defendants
that Sure-Tech was owned by Mr. Pett and Mr. Schultz.
M

See Exhibit

D, M K 12 and Exhibit No. 6 attached thereto,.wherein Mr. and Mrs.

Evans specifically state:
Bryan as was discussed on Tuesday, we have written down an offer
to settle as you know we are not able to speak for Sure-Tech but
we have talked to Charles Schultz and he has assured us he will
go along with our suggested offer.
3.
Sure-Tech, Charles Schultz and Robert Pett shall be paid
$50,000 dollars, in return, will return their 20% interest in
EMLP.
Sure-Tech only had a 20% interest in EML.
8
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Evanses ever had any ownership interest in Sure-Tech.
Because none of the Evanses ever had an ownership interest in
Sure-Tech, and because neither Mr, Schultz nor Mr, Pett ever conveyed
their ownership of Sure-Tech to anyone, neither the Evanses nor their
representatives had any authority to represent Sure-Tech in this
matter and to enter into any stipulation to dismiss this case.
Therefore, the Order of Dismissal, signed by this Court on May 5,
1995, must be vacated because the Order was signed based on the
perjured testimony of Evans and Evans1 fraud upon this Court.
Respectfully submitted this

dkv of June 1995.

Cfikrtes>A. Schultz
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
EVANS BRADSHAW, INC
PLAINTIFF
VS
UNIMARC CORPORATION

CASE NUMBER 920902551 CV
DATE 05/11/93
HONORABLE J. DENNIS FREDERICK
COURT REPORTER
COURT CLERK CLB

DEFENDANT
TYPE OF HEARING:
PRESENT:
P. ATTY.
D. ATTY.

AFTER REVIEW OF THE PLEADINGS AND UPON RECEIPT OF THE
NOTICE TO SUBMIT FOR DECISION DATED MAY 6, 1993, THE COURT
RULES AS FOLLOWS:
1. THE PARTIES RESPECTIVE MOTIONS TO STRIKE PORTIONS OF
EVANS' AND CALLS' AFFIDAVITS SEEK TO HAVE THIS COURT DETERMINE
WHETHER FALSE AFFIDAVITS HAVE BEEN FILED. THIS COURT WILL TAKE
THE ISSUE UNDER ADVISEMENT PENDING TRIAL AND THEN CONSIDER
APPROPRIATE SANCTIONS.
2. GIVEN THE STATUS OF POTENTIALLY FALSE AFFIDAVITS
CREATING ISSUES OF FACT, THIS COURT CANNOT RULE AS A MATTER
OF LAW ON DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT,
THEREFORE THE SAME IS DENIED.
3. COUNSEL FOR PLAINTIFF TO PREPARE THE ORDER.

Page
FEBRUARY 26, 19<
9:55 i
Filing Date: 05/07/(.
Judge: J. DENNIS FREDERICK

D O C K E T

WEDNESDAY

THIRD DISTRICT COURT - SLC
Case
: 920902551 CV Civil
Case Title:
EVANS BRADSHAW, INC VS UNIMARC CORPORATION

Cause of Action:
Amount of Suit.:
Return Date....:
Judgment
: 41
Disposition....:

$.00
Lack of Prosec 4.1

Court Set: HEARING
ORDER TO SHOW CAUSE
ORDER TO SHOW CAUSE

Date: 02/16/94
Date:

Amt:

$.C

on 08/31/92 at 0900 A in room F with JD
on 04/06/93 at 0830 A in room F with JD
on 02/15/94 at 0830 A in room F with JD

No Tracking Activity.
No Accounts Payable Activity,
Date:
05/07/92
06/03/92
07/14/92

Transaction:
Civil File Fee
Civil File Fee
Civil File Fee

Party..: PLA
Name...:

Plaintiff

EVANS BRADSHAW, INC

Party,
Name.,

DEF

Defendant

UNIMARC CORPORATION

Cash-in
.00
.00
.00

Check-in Check-out
75.00
.00
50.00
.00
50.00
.00

Total
75.00
50.00
50.00

Page
:
FEBRUARY 26, 199'
9:55 Al
Filing Date: 05/07/9:
Judge: J. DENNIS FREDERICK

D O C K E T

WEDNESDAY

THIRD DISTRICT COURT - SLC
Case
: 920902551 CV Civil
Case Title:
EVANS BRADSHAW, INC VS UNIMARC CORPORATION

Party..: ATP
Name...:

Atty for Plaintiff
Work Phone.: (801) 466-7308

SCHULTZ, CHARLES A
P.O. BOX 526382
SALT LAKE CITY
UT 841526382

Party..: ATP
Name...:

Atty for Plaintiff
Work Phone.: (801) 466-7308

SCHULTZ, CHARLES A
P.O. BOX 526382
SALT LAKE CITY
UT 841526382

I
I
I
I
I
I
I
I
I

05/07/92 Case filed on 05/07/92 ==> Civil
CV FILING
920910140 Civil filing fee received
75.00
FILED COMPLAINT
05/12/92 FILED SUMMONS ON RETURN (SERVED UNIMARC CORP)
FILED NOTICE OF DEPOSITION
FILED NOTICE OF DEPOSITION
05/26/92 FILED AMENDED NOTICE OF DEPOSITION
FILED AMENDED NOTICE OF DEPOSITION
05/27/92 FILED MOTION FOR PROTECTIVE ORDER
FILED MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR A
PROTECTIVE ORDER
05/29/92 FILED REQUEST FOR EXPEDITED HEARING
FILED MINUTE ENTRY - PLTF'S REQUEST FOR EXPEDITED HEARING ON
ITS MOTION FOR PROTECTIVE ORDER IS DENIED. THE MOTION FOR
PROTECTIVE ORDER WILL BE RESOLVED PER R4-501 C.J.A. UPON
TIMELY FILING OF REQUEST FOR DECISION.
06/03/92
COUNTERCLAIM
921090195 Counterclaim fee received
50.00
FILED: UNIMARC CORPORATION'S MOTION TO COMPEL
FILED: UNIMARC CORPORATION'S MEMORANDUM: 1)IN SUPPORT OF ITS
MOTION TO COMPEL; 2) IN RESPONSE TO EVANS BRADSHAW,
INC.'S MOTION FOR PROTECTIVE ORDER; AND 3) IN RESPONSE TO

I
I
I
I
I
EVANS BRADSHAW, INC.'S REQUEST FOR EXPEDITED HEARING
FILED: ANSWER AND COUNTERCALAIM (UNIMARC CORP)
I
I 06/08/92 FILED: REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE
I
ORDER
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D O C K E T
THIRD DISTRICT COURT - SLC
Case
: 920902551 CV Civil
Case Title:

Page
FEBRUARY 26, 199
9:55 A
Filing Date: 05/07/9
Judge: J. DENNIS FREDERICK

WEDNESDAY

EVANS BRADSHAW, INC VS UNIMARC CORPORATION

UNIMARC CORPORATION'S REPLY MEMORANDUM IN SUPPORT OF ITS
MOTION TO COMPEL
NOTICE TO SUBMIT FOR DECISION
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO COMPEL
MINUTE ENTRY - PLTF'S MOTION FOR PROTECTIVE ORDER IS
DENIED. DEFT'S MOTION TO COMPEL IS GRANTED. THE ORDER
SUBMITTED WILL BE EXECUTED PER RULE 4-504 C..J. A.
FILED & SIGNED: ORDER
FILED SECOND AMENDED NOTICE OF DEPOSITION
FILED SECOND AMENDED NOTICE OF DEPOSITION
FILED MOTION TO DISMISS
FILED MEMORANDUM IN SUPPORT OF MOTIONN TO DISMISS
FILED REQUEST FOR HEARING
FILED MINUTE ENTRY - PLTF'S REQUEST FOR HEARING ON ITS MOTION
TO DISMISS IS GRANTED. THE SAME IS SCHEDULED FOR HEARING
MONDAY, JULY 13, 1992 AT 9:00 A.M.
HRG
scheduled for 7/13/92 at 9:00 A in room F with JDF
FILED DESIGNATION OF DEPONENT
FILED UNIMARC CORPORATION'S MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION TO DISMISS WITH EXHIBITS
FILED NOTICE OF DEPOSITION
FILED NOTICE OF DEPOSITION
FILED REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
FILED NOTICE OF DEPOSITION
FILED SUBPOENA DUCES TECUM ON RETURN SERVED STEVE EVANS
FILED PLTF'S WITHDRAWAL OF REQUEST FOR HEARING
FILED NOTICE TO SUBMIT FOR DECISION (MOTION TO DISMISS)
HRG
on 7/13/92 was cancelled
FILED MINUTE ENTRY - PLTF'S MOTION TO DISMISS COUNTERCLAIM IS
DENIED. COUNSEL FOR DEFT TO PREPARE THE ORDER.
921370182 Jury demand fee
50.00
JURY DEMAND
FILED DEMAND FOR A JURY
FILED PLTF'S MOTION FOR SUMMARY JUDGMENT
FILED MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
FILED REQUEST FOR HEARING
FILED MOTION TO FILE EXCESS PAGE MEMORANDUM
FILED & SIGNED: ORDER
FILED MINUTE ENTRY - PLAINTIFF'S REQUEST FOR HEARING ON ITS
MOTION FOR SUMMARY JUDGMENT IS GRANTED. THE SAME IS
SCHEDULED FOR MONDAY, AUGUST 31, 1992 AT 9:00 A.M.
scheduled for 8/31/92 at 9:00 A in room F with JDF
HRG
FILED AMENDED NOTICE OF DEPOSITION
FILED SUBPOENA DUCES TECUM ON RETURN SERVED (STEVE EVANS)
FILED COVER LETTER FROM JEFFREY ROBINSON
FILED & SIGNED: ORDER DENYING PLAINTIFF'S MOTION TO DISMISS
FILED AMENDED NOTICE OF DEPOSITION
FILED AMENDED NOTICE OF DEPOSITION
FILED UNIMARC CORPORATION'S EX PARTE MOTION FOR AN OVER-LENGTH

I 06/12/92 FILED:
I
I
FILED
I 06/15/92 FILED
06/16/92 FILED
06/18/92
I
I
06/23/92
06/24/92

I
I
I
I
E
E
[
C
[
[

07/01/92
07/06/92
07/08/92
07/09/92
07/10/92
07/13/92
07/14/92
07/23/92

07/27/92

07/28/92
08/12/92
08/14/92
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D O C K E T
THIRD DISTRICT COURT - SLC
Case
: 920902551 CV Civil
Case Title:

Page
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WEDNESDAY

FEBRUARY 26, 199'
9:55 AT
Filing Date: 05/07/9;
Judge: J. DENNIS FREDERICK

EVANS BRADSHAW, INC VS UNIMARC CORPORATION

MEMORANDUM
I 08/14/92
FILED: MOTION FOR DEFAULT JUDGMENT
I
FILED: MOTION FOR PARTIAL SUMMARY JUDGMENT
I
FILED: UNIMARC CORPORATION'S MEMORANDUM: 1)OPPOSITION TO PLAINI
TIFF'S MOTION FOR SUMMARY JUDGMENT 2) IN SUPPORT OF UNII
MARC CORPORATION'S RULE 56(F) AFFIDAVIT; 3) IN SUPPORT OF
I
UNIMARC CORPORATION'S MOTION FOR PARTIAL SUMMARY JUDGMENT
I
AND 4) IN SUPPORT OF UNIMARC CORPORATION'S MOTION FOR DEI
FAULT JUDGMENT
I
I
FILED UNIMARC CORPORATION'S RULE 56(F) AFFIDAVIT
I
FILED FOURTH AMENDED NOTICE OF DEPOSITION
I
FILED AFFIDAVIT OF BRYAN CALL
08/ 18/92 FILED & SIGNED: ORDER
I 08/ 21/92 FILED REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMNT
FILED MOTION TO FILE EXCESS PAGE MEMORANDUM
I
I 08/ 24/92 FILED & SIGNED: ORDER
I 08/ 25/92 FILED MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR ENTRY
OF DEFAULT JUDGMENT
I
I 08/26/92 FILED UNIMARC CORPORATION'S MOTION TO STRIKE THE AFFIDAVIT OF
I
STEVEN EVANS
I
FILED UNIMARC CORPORATION'S MEMORANDUM IN SUPPORT OF ITS MOTION
TO STRIKE THE AFFIDAVIT OF STEVEN EVANS
I
I 08/ 28/92 FILED MOTION TO STRIKE AFFIDAVIT OF BRIAN CALL
I
FILED MEMORANDUM IN OPPOSITION TO MOTION TO STRIKE AFFIDAVIT OF
I
STEVEN EVANS
08/ 31/92 FILED COPY OF LETTER TO JEFF ROBINSON FROM STEVEN EVANS
FILED UNSIGNED: DEFAULT CERTIFICATE
FILED MINUTE ENTRY - HRG HELD. PLTF'S MOTION FOR SUMMARY
JUDGMENT IS DENIED. DEFT'S MOTION FOR PARTIAL SUMMARY
JUDGMENT IS GRANTED. DEFT'S MOTION FOR ENTRY OF DEFAULT
JUDGMENT IS DENIED. DEFT'S MOTION TO STRIKE AFFIDAVIT OF
STEVEN EVANS IS GRANTED EXCEPT AS TO PARAGRAPH 12. DEFT'S
MOTION TO PUBLISH THE DEPOSITION OF DEAN BRADSHAW IS
GRANTED. DEFT'S REQUEST FOR ADDITIONAL DISCOVERY GRANTED.
COUNSEL FOR DEFENDANT TO PREPARE APPROPRIATE ORDERS.
I 09/01/92 FILED: FIFTH AMENDED NOTICE OF DEPOSITION (STEVEN EVANS)
I 09/08/92 FILED: ANSWER
09/11/92 FILED: COVER LETTER FROM JEFFREY ROBINSON
FILED & SIGNED: ORDER
I 10/02/92 FILED: AFFIDAVIT OF FILING OF UNSIGNED DEPOSITION
I 10/16/92 FILED COPY OF LETTER TO RENAE STACY FROM STEVEN EVANS
03/11/93 Order to Show Cause - No.
1
OSC
scheduled for 04/06/93 at 0830 A in room F with JDF
I 04/02/93 FILED: MOTION FOR PARTIAL SUMMARY JUDGMENT
FILED: MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
I
I
JUDGMENT
FILED: AFFIDAVIT OF BRYAN CALL
I
FILED: MOTION TO PUBLISH
I
FILED: STATUS REPORT
I
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D O C K E T

THIRD DISTRICT COURT - SLC
Case
: 920902551 CV Civil
Case Title:

Page
FEBRUARY 26, 199
9:55 A
Filing Date: 05/07/9
Judge: J. DENNIS FREDERICK

WEDNESDAY

EVANS BRADSHAW, INC VS UNIMARC CORPORATION

-04/05/93 FILED: STATUS REPORT
04/06/93 FILED: MINUTE ENTRY - OSC CONTINUED 60 DAYS FOR CERTIFICATION
OR THIS CASE WILL BE DISMISSED
Began tracking Other
Review on 06/06/93
04/12/93 FILED: MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT
04/15/93 FILED: CERTIFICATE OF SERVICE
I 04/19/93 FILED: MOTION TO STRIKE AFFIDAVIT OF STEVEN EVANS
FILED: MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAIT OF
I
STEVEN EVANS
I
FILED: REPLY MEMORANDUM TO PLAINTIFF'S OPPOSITION TO PARTIAL
I
I
SUMMARY JUDGMENT
04/26/93 FILED: MOTION TO STRIKE THE AFFIDAVIT OF BRYAN CALL
FILED: MEMORANDUM IN OPPOSITION TO DEFT'S MOTION TO STRIKE THE
AFFIDAVIT OF STEVE EVANS
FILED: AFFIDAVITS IN OPPOSITION TO DEFT'S MOTION FOR PARTIAL
SUMMARY JUDGMENT
FILED: MEMORNDUM IN SUPPORT OF MOTION TO STRIKE THE AFFIDAVIT
I
OF BRYAN CALL
I
I 05/06/93 FILED: UNIMARC CORPORATION'S MEMORANDUM IN OPPOSITION TO
STRIKE THE AFFIDAVIT OF BRYAN CALL
I
FILED: REPLY MEMORANDUM RE: MOTION TO STRIKE AFFIDAVIT OF
I
STEVEN EVANS
I
FILED: COPY LETTER TO JEFFREY ROBINSON FROM RENEE L STACY
I
FILED: NOTICE TO SUBMIT FOR DECISION
I
05/11/93 FILED: MINUTE ENTRY - THE PARTIES RESPECTIVE MOTIONS TO STRIKE
PORTIONS OF EVANS' & CALLS' AFFIDAVITS SEEK TO HAVE THIS
COURT DETERMINE WHETHER FALSE AFFIDAVITS HAVE BEEN FILED.
THIS COURT WILL TAKE THE ISSUE UNDER ADVISEMENT PENDING
TRIAL & THEN CONSIDER APPROPRIATE SANCTIONS. DEFENDANT'S
MOTION FOR PARTIAL SUMMARY JUDGMENT IS DENIED. COUNSEL
FOR PLAINTIFF TO PREPARE THE ORDER. (SEE M.E.)
05/24/93 FILED MEMMORANDUM IN SUPPORT OF TO COMPEL AND FOR THE
IMPOSITION OF SANCTIONS
I 06/07/93 FILED & SIGNED: ORDER ON DEFENDANT'S MOTION FOR PARTIAL SUMMARY
L
JUDGMENT (DENIED)
01/14/94 Order to Show Cause - No.
2
OSC
scheduled for 02/15/94 at 0830 A in room F with JDF
02/15/94 FILED: LETTER TO COURT FROM JEFFREY ROBINSON
FILED: NOTICE OF WITHDRAWAL OF COUNSEL
Order of Dismissal - Reason:
Order to Show Cause by Court
02/16/94 Ended tracking of Other
FILED & SIGNED: ORDER OF DISMISSAL
Case judgment is Lack of Prosec 4.1
End of the docket report for this case.
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